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TOM TAT

Tai Viét Nam Cong chimg vién 1a ngudi cung cap dich vy cong do Nha nuéc oy nhiém
thyc hién nham bao dam an toan phép 1y cho cac bén tham gia hop dong, giao dich; phong
ngira tranh chip; gop phan bao vé quyén, loi ich hop phéap cta ca nhan, to chiic; 6n dinh
va phat trién kinh té - xa hoi.

Cong chung vién duoc nha nudce trao quyén chimg nhéan cac hop dong, giao dich dugc quy
dinh trong lut chuyén nganh nhu: céng ching cac hop dong giao dich bat dong san, loai
trir cac giao dich trong kinh doanh bat dong san ma c6 mot bén hoat dong kinh doanh bat
dong san hodc cong chung céc van ban thoéa thuan tai san vo chéng

Céc hop dong, giao dich trong linh vuc kinh doanh, thuong mai thi phap luat Viét Nam
khong bat budc phai cong chimg, vi trén thuc té ¢6 quan diém cho rang: viéc cong ching
1am phat sinh thém chi phi nén hau nhu khong c¢6 yéu cau cong chimg ddi voi loai giao
dich nay.

Phép luat Viét Nam quy dinh nhiéu hinh thirc kinh doanh (loai hinh doanh nghiép), can ctr
vao quy mo kinh doanh, duoc chia thanh 2 nhém gém: Nhom 1, doanh nghiép nho va vira
(SME) gém; Doanh nghiép siéu nhd, doanh nghiép nho, doanh nghiép vira. Nhém 2 doanh
nghiép 16n. Viéc phan chia quy mé cho muc dich hoach dinh chinh sach, khuyén khich va
hd trg doanh nghiép phat trién.

Trong thoi ky dai dich Viét Nam c6 nhiéu chinh sach hd trg doanh nghiép, ddc bi¢t 1a nhom
doanh nghiép nhé va vira. Cac hinh thirc hd tro gdm giam thué, cho vay 13i xuat thap, giam
cac khoan tién dong bao hiém, tu van phap luat, hd trg k¥ thuat... Cac chinh sach nay gop
phan gitip doanh nghiép phuc héi, 6n dinh va phat trién san xuat.
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Trong cac nhém doanh nghiép nhé va vira nhan ho tro tir nha nude, c6 doanh nghiép siéu
nho hoat dong chi yéu trong linh vic néng nghiép, 1am nghiép, thiry san, cong nghiép, xay
dung va Doanh nghi¢p si€u nho trong linh vyc thuong mai va dich vu. C6 mgt nhém céd
quy mo ciing giéng v6i doanh nghiép siéu nho, nhung khong mang hinh thire phap 1y theo
quy dinh cta luat doanh nghiép. Do d6, nhém nay bi han ché nhiéu trong hoat dong san
xuat kinh doanh ciing nhu nhan dugc hd trg tir Nha nuéc. Gom co ho gia dinh c6 dang ky
kinh doanh va ho gia dinh phép luat khong bat budc dang ky kinh doanh.

Tai Vi¢t Nam, ho gia dinh kinh doanh khong nam trong khuén kho ctia Luat Doanh nghiép.
Piéu nay da gy ra nhiéu bat lgi khong chi cho ban than cac ho gia dinh ma con cho cac
bén tham gia thi trudng khac va cho nha nuéc. Uy ban Lién hop qudc vé Luat Thuong mai
Quéc té (UNCITRAL) da quyét dinh 1am viéc theo hudng giam bét nhitng trd ngai phap
Iy bang cach gidi thiéu hinh thirc phap 1y don gian dugc goi 13 to chiic trach nhiém hiru
han (the “UNCITRAL Limited Liability Organization” (the “UNLLO”)) cho muc tiéu can
c6 bo khung phép luat phu hop cho cic cong ty rat nho dé co duoc ting trudng kinh té.
Viét Nam d nhan dién dugc van dé nay va dang c6 y kién thao luan nham dwa ra mét co
ché phi hop cho mé hinh nay.

Trong pham vi khoi nghiép ciia doanh nghiép, phap luat Viét Nam dé cho nguoi thanh lap
doanh nghiép tu cung cap thong tin. Ngudi thanh 1ap doanh nghiép phai chiu trach nhiém
vé tinh trung thyc, chinh x4c ciia thong tin ké khai trong hd so dang ky doanh nghiép va
céc bao cdo; trudng hop phat hién thong tin di ké khai hoic bao cao thiéu chinh xéac, chua
day du thi phai kip thoi stra d6i, bo sung cac thong tin d6. Khong c6 vai trd ciia cong chimg
vién trong viéc bao dam tinh x4c thuc ciia cac cam két nay.

Phép luat Viét Nam van c6 co ché cho phép Cong chig vién c6 thé ting cudng tinh minh
bach cho cac doanh nghiép thong qua hoat dong cung cip tinh xac thue ddi véi cac thong
tin lién quan dén viéc thanh 1ap va hoat dong ciia doanh nghiép. Thong qua co ché thuc thi
da ching minh van ban cong ching c6 gia tri thuc thi cao hon van ban khong dugc cong
ching. Trong pham vi cac doanh nghiép tham gia hoat dong san xuét kinh doanh, tham gia
cac giao dich khac (cac giao dich lién quan dén hoat dong kinh doanh bat dong san) hoic
cho dén khi doanh nghiép thuc hién tai cdu triic doanh nghiép, hay doanh nghiép mat kha
nang thanh toédn thi cong chung vién tai Viét Nam khong budc phai tham gia trong cac
truong hop nay.

Ap dung s6 hoa trong hoat dong kinh doanh, thuong mai nhu hoat dong dang ky thanh lap
doanh nghiép, ding ky vao sb thuong mai da duogc thuc hién tai Viét Nam. Trong pham vi
nay phap luat khong budc cong chirng vién Viét Nam phai tham gia. Do do, viéc viéc cung
cap tinh x4c thuc cia tai liéu khi dang ky truc tuyén, stra doi, bd sung tai liéu déu do nguoi
thanh 14p doanh nghiép hodc nguodi duoc nhém ngudi hay doanh nghiép Gy quyén chiu
trach nhiém.

Vai tro cua cong chimg vién ngdy cang duoc khang dinh va hién dién moi noi trong vong
doi cia mot doanh nghiép trén thé gidi. Vi vai trd cung cép tinh xac thyc trong pham vi
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quyén tu phap khong gay tranh chip (non-contentious jurisdiction), phong ngira tranh chap
trong cac giao dich kinh doanh, thwong mai. Tuy nhién, ¢ Viét Nam trong linh vuc nay
chua khang dinh duoc rd nét vai trd ctia cong chung vién. Thé ché cong chimg ciia Viét
Nam s& dugc tiép tuc cung cd, hoan thién trong thoi gian t6i dé phu hop véi diéu kién hoan
canh phat trién kinh té xa hoi ctia Viét Nam.

QUESTIONNAIRE
1 Start up:

Notariat and entrepreneurship. Notarial involvement in the formation and
development of micro enterprises.

1 Khéi nghiép:

Gié6i cong chirng vién va khéi nghiép. Su tham gia ctia cong chirng vién trong viée
thanh lap va phat trién cia cac cong ty siéu nhé.

Tai Viét Nam, theo quy md doanh nghi¢p: Binh quan giai doan 2016-2019, khu vuc
doanh nghiép quy mo siéu nho va nhé chiém 93,7% trong tong sd doanh nghiép cia ca
nudc, trong d6 doanh nghié€p quy mo siéu nhé tang 62,8% so voi binh quan giai doan 2011-
2015, doanh nghiép quy mo nho ting 41,4%; doanh nghiép quy mo vira va 16n chiém lan
luot 1a 3,5% va 2,8% trong téng sb6 doanh nghiép ca nudc, voi tde do tang so voi binh quan
giai doan 2011-2015 twong g 1a 49,5% va 37,5%.! Doanh nghiép nho Viét Nam ngay
cang yéu. Hién cac doanh nghiép nho va siéu nho chiém 93,7% trong tong sé doanh nghiép,
nhung tong lgi nhuan trudc thué trong ca giai doan 2011-2018 luén am. Theo thong ké
trong 15 nam (2005-2019), ti I¢ gia tri tdng thém cta khu vuc doanh nghiép tu nhan so véi
GDP chi tang 1,2% (tir 8,5% nam 2005 1én 9,7% nam 2019)>2.

a) Tiéu chi xac dinh doanh nghi¢p nhé va vira nhw sau’:

Quy md doanh nghiép duogc chia thanh 2 nhom va 4 cap do:

- Nhém 1: Doanh nghiép nhé va vira gdm 3 cip do: Doanh nghiép siéu nho; doanh

nghiép nho va doanh nghiép vura.

- Nhom 2: 1a nhitng doanh nghiép 16n.
1. Doanh nghiép nho va vira bao gdm doanh nghiép siéu nho, doanh nghiép nhoé va doanh
nghiép vira, c¢6 s6 lao dong tham gia bao hiém xa hoi binh quan nam khong qua 200 ngudi
va dap (mg mot trong hai tiéu chi sau ddy: a) Téng ngudn vén khong qua 100 ty dong; b)
Téng doanh thu ctia ndm trudc lién ké khong qua 300 ty dong.

2. Doanh nghiép siéu nhé, doanh nghi€p nho va doanh nghi¢p vira dugc xac dinh theo linh
vuc nong nghié€p, lam nghiép, thiy san; cong nghi€p va xay dung; thuong mai va dich vu.

' Bo K& hoach va Pau tu, Sach tréng doanh nghi¢p Viét Nam nam 2021, Nxb Théng ké, tr.33. The White
book . https://www.gso.gov.vn/du-licu-va-so-lieu-thong-ke/2021/08/sach-trang-doanh-nghiep-viet-nam-
2021/

2 https://nhipcaudautu.vn/kinh—doanh/doanh—nghiep—nho—va—vua—truoc—bay—li—ti—hoa—3338872/

3 Picu 4 Luat Ho tro doanh nghiép nhé va vira nim 2017.
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Tiéu chi x4c dinh doanh nghiép siéu nho dugc chia thanh hai linh vyc chinh gom®*:

Doanh nghi¢p siéu nho trong linh vuc nong nghi¢p, 1am nghiép, thiy san; linh vuc cong
nghiép va xay du:ng sir dung lao dong c6 tham gia bao hiém x4 hoi binh quan nam khong
qua 10 ngudi va tong doanh thu ctia nim khong qua 3 ty dong hodc tong ngudn von cia
nim khong qué 3 ty dong.

Doanh nghi¢p si€u nho trong linh vuc thuong mai va dich vu st dung lao dong c6 tham gia
bao hiém x4 hoi binh quan nim khong qua 10 nguoi va tong doanh thu ctia nim khong qua
10 ty dong hodc tong ngudn von ctia nim khong qua 3 ty dong.

b) Céc nguyén tic hd trg' doanh nghiép nhé va vira gom?>:

1. Viéc ho tro doanh nghiép nho va vira phai ton trong quy luat thi trudng, phu hop véi
di€u udc quoc t€ ma nudec Cong hoa xa hoi chu nghia Viét Nam la thanh vién.
2. B4do dam cong khai, minh bach vé ndi dung, doi tuong, trinh ty, thu tuc, nguén luc, mic
hd tro va két qua thuc hién.
3. Nha nudc hd tro doanh nghiép nho va vira ¢6 trong tdm, c6 thdi han, phu hgp véi muc
tiéu hd trg va kha ning can d6i ngudn luc.
4. Viéc hd trg doanh nghiép nhé va vira sir dung nguén luc ngoai Nha nude do cac td chire,
ca nhan tai trg dugc thyc hi¢n theo quy dinh cua t6 chuc, ca nhan d6 nhung khong dugc
trai quy dinh cua phép luat.
5. Trudng hop doanh nghiép nho va vira dong thoi dap tng diéu kién cua cac mirc hd tro
khac nhau trong cung mdt noi dung hd trg theo quy dinh ciia Luat ndy va quy dinh khac
ctia phap luat c6 lién quan thi doanh nghiép duoc lya chon mirc hd tro ¢6 loi nhat.
Trudng hop nhiéu doanh nghiép nho va vira cung dap ung diéu kién hd tro theo quy dinh
cua Luat Ho trg doanh nghiép nhé va vira thi uu tién Iya chon doanh nghiép nhé va vira do phu
nir lam chu, doanh nghi¢p nho va vira st dung nhiéu lao dong nit hon.
¢) Ngudn von hd tro doanh nghiép nhé va vira®
a) Nguén von tin dung c6 hd tro, bao 1anh cia Nha nudc;
b) Ngudn vén hd tro tir ngan sach nha nudc;
¢) Ngudn von hd tro tir mién, giam thué, phi, 1& phi, tién thué dat, tién s dung dét va cac
khoan khac phai ndp ngan sach nha nudc theo quy dinh cta phap luat;
d) Nguodn von hop phép tir cac to chirc, ca nhan trong nudc va nudc ngoai.

Ngoai ra doanh nghiép nhé va vira con nhan dugc nhiéu ngudn lyc hd trg khéc tir
Nha nudc nhu: Ho trg tiép can tin dung; HO tro thué, ké toan; HO tro vé mit bang san xuat,
HO tro cong nghé; ho tro co s& wom tao, co sO ky thuat, khu lam viéc chung; HO trg mé
rong thi truomg; HO trg thong tin, tw van va phap 1y; HO trg phét trién ngudn nhan luc.

*Piéu 5 Nghi dinh s 80/2021/ND-CP ngay 26/8/2021 Quy dinh chi tiét va huéng dan thi hanh mét s6 diéu
ctia Luat ho trg doanh nghiép nho va vira.

5 Piéu 5 Luét H trg doanh nghiép nhé va vira nam 2017.

¢ Pidu 6 Luat H trg doanh nghiép nhé va vira nam 2017.
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T chure xa hgi-nghé nghi¢p cua Doanh nghiép nho va vira 1a Hiép hoi doanh nghiép
nho va vira Viét Nam http://vinasme.vn/.

1.1 Importance of micro enterprises for the national economy:

1.1 Tam quan trong cua doanh nghi¢p si€éu nho doi voi nén kinh t€ qudc dan:

Theo quy mé doanh nghiép: Khu vuc doanh nghiép c6 quy mo siéu nhé va nhé cé sb
luong doanh nghiép chiém ty 1¢ cao nhat. Tai thoi diém 31/12/2019 c6 449.031 doanh
nghiép quy mé siéu nho, chiém 67,2% s doanh nghiép ca nude, ting 10,0% so véi cing
thoi diém nam 2018; c6 179.319 doanh nghiép quy mé nho, chiém 26,8%, ting 8,6%; c6
22.788 doanh nghiép quy mé vira, chiém 3,4%; ting 10,0%; c¢6 17.367 doanh nghiép quy
mé 16n, chi chiém 2,6%, tang 3,6% so vdi cung thoi diém nam 2018".

1.1.1 What percentage of your state’s economic output is accounted for by micro
enterprises?

1.1.1 Cac doanh nghiép siéu nhé chiém bao nhiéu phan trim tong san pham qudc ndi GDP?

O Viét Nam, trong giai doan 2010-2017, khu vuc DN déng gép binh quan cho ngan
sach nha nuéc (NSNN) ting dén 12,4%/nam. Trong d6, DNNVV chiém dén 98,1% tong
s6 DN dang hoat dong, dong gop khoang 45% GDP, 31% tong thu NSNN va tao cong an
viéc lam cho hon 5 tri¢u lao dong. Binh quan nam giai doan 2012-2017, s6 DNNVV tang
8,8% cao hon mirc tang binh quan ctia DN 16n 1a 5,4%.8 “Khu vyc phi chinh thitc 16n cho
thy cac s6 liéu thu duoc khéng phan anh hét mire do dong gop ciia DNNVV viao nén kinh
t&”, Tuy nhién, udc tinh ning sut lao dong cua Viét Nam ¢ cap do nganh kinh té va quy
mo doanh nghiép ciing bi thién léch do qui mé 16n cta khu vyc phi chinh thirc. Piéu nay
ngu y rang tinh hinh viéc 1am, dic biét 1a trong linh vuc dich vu va & cac doanh nghiép
nho, it dugc thong ké'?.

If no exact data is available, please make approximate indications.

Néu khong c6 dit liéu chinh xéc, vui 10ng dua ra cac con s6 udc lwong gan ding.
1.1.2 In which sector are they mainly active?

1.1.2 Cac Cty chu yéu hoat dong trong linh vuc nao?

How are micro enterprises distributed across the different economic sectors?
If no exact data is available, please make approximate indications.

7 B Ké hoach va Dau tu, Sach tréng doanh nghié¢p Viét Nam nam 2021, Nxb Théng k&, The White book,
tr.32.  https://www.gso.gov.vn/du-licu-va-so-lieu-thong-ke/2021/08/sach-trang-doanh-nghiep-viet-nam-
2021/

8 https://tapchitaichinh.vn/tai-chinh-kinh-doanh/ho-tro-doanh-nghiep-nho-va-vua-viet-nam-phat-trien-
trong-giai-doan-hien-nay-314736.html

 OECD, Bio c4o chinh saich DNNVV khoi nghiép tai Viét Nam, Tong quan danh gia va kién nghi chinh
sach, tr. 4.

1© OECD, tldd, tr.4.
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Céc doanh nghiép siéu nhé dugc phan bd nhu thé nio trong cac thanh phan kinh té khac
nhau? Néu khong co dir liéu chinh xac, vui long dua ra cac con s6 ude luong.

Vao nam 2019 tong sé doanh nghiép trong ca nudc 1a: 668.505 Doanh nghiép trong dé co:
449.031 Doanh nghiép si€u nhd.

Sector / Linh vuc Share of micro enterprises/ Phan trim s6
doanh nghiép rit nhé

Primary sector: Primary production (e.g. | khong co % of

agriculture, forestry, fishing, mineral | micro enterprises

resources) s6 doanh nghiép rat nho

Linh vuc co ban: Sdn xudt chinh (vi du:
nong nghiép, lam nghiép, danh bat cd, tai
nguyén khoang san)

Secondary sector: Industry and craft 1 khong co % of
(Manufacturing of products from raw | micro enterprises

materials: Wheat -> Bread, production
facilities, construction)

Khu vuc thie cap: Cong nghiép va thu
cong (San xudt cdc san pham tir nguyén
liéu thé: Lia mi -> Banh mi, thiét bi san
xudt, xdy dwng)

Tertiary sector: Trade and services 9 khong co % of
(trade, doctors, lawyers, hairdressers, | micro enterprises

education, hotels, restaurants, banks and
insurances, transport, cleaning)

Linh vyc thw ba: Thuwong mai va dich vu
(thuwong mai, bdc si, ludt su, tho lam toc,
gido duc, khdach san, nha hang, ngan hang
va bdo hiém, van tdi, don dep)
Comments, if applicable: Nhan xét, néu co:

Céc doanh nghiép si€u nhé hoat dong trong linh vuc nao?

Doanh nghiép c6 quyén: “Tuy do kinh doanh cac nganh, nghé ma phép luat khong
cAm. Ty chu kinh doanh va lya chon hinh thuc t6 chtc kinh doanh; chi dong lya chon
nganh, nghé, dia ban, hinh thtrc kinh doanh; chu dong diéu chinh quy mo va nganh, nghé
kinh doanh™!!.

Linh vuc hoat dong ctiia doanh nghié€p nhé va vira dugc xac dinh can ctr vao nganh,
nghé kinh doanh chinh ma doanh nghiép di dang ky véi co quan ding ky kinh doanh.
Nganh san xuat kinh doanh: Mdi doanh nghiép duoc xép vao mot nganh kinh té duy nhat
- nganh c6 gia tri san xuat chiém ty 1¢ 16n nhat trong tong gia tri san xuat ciia doanh
nghi¢p'?

"' Piéu 7 Luat Doanh nghiép nam 2020. )
12B6 Ké hoach va Pau tu, Sach trang doanh nghiép Viét Nam nam 2021, Nxb Thong ké, tr.33. The White
book, tr.6.
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Vi¢t Nam da ban hanh h¢ thong nganh kinh t€ mai nhat theo quyét dinh s6 27/2018/Qb-
TTg ngay 06/7/2018 gdm céac nganh kinh té dugc chia nhu sau:

Nong nghiép, 1am nghiép, nudi trong thity san.
Khai khoang
Cong nghiép, ché bién,ché tao
San xuit va phan phéi dién, khi d6t, nuéc noéng, hoi nude va diéu hoa khong khi
Cung cip nudc; hoat dong quan 1y va xir 1y rac thai, nude thai
Xay dung
Béan buon va ban 1¢; stra chira 6 t6, mo t0, xe may va xe cd dong co khac
Van tai kho bai
Dich vu luu tra va an uéng
Thong tin va truyén thong
Hoat dong tai chinh, ngan hang va bao hiém
Hoat dong kinh doanh bat dong san
. Hoat dong chuyén mon, khoa hoc va cong nghé
Hoat dong hanh chinh va dich vy hd trg
Hoat dong cta déng cong san, t6 chiic chinh tri - x4 hoi, quan 1y nha nudc, an ninh
qudc phong; bao dam xa hoi bat bude
Giao duc va dao tao
Y té va hoat dong trg gitp x4 hoi
Ngh¢ thudt, vui choi va giai tri
Hoat dong dich vu khéc
Hoat dong 1am thué cac cong viéc trong cac hd gia dinh, san xuat san pham vat chat
va dich vu tu ti€u dung cia hd gia dinh
Hoat dong cua cac t chirc va co quan qudc té

CzgrFRTrEQREBUONW»>

Hv RO T

<

Hoat dong kinh té: 1 qua trinh sir dung nguyén vat liéu, may moéc thiét bi, lao dong,
cong nghé, mang thong tin... nham tao ra cac hang hoa hoic dich vu méi, nhu vay mdi hoat
dong kinh té c6 dic trung duoc thé hién bang quy trinh san xuét, nguyén liéu dau vao va
san pham du ra.

Hé théng nganh kinh té Viét Nam phan loai cac hoat dong kinh té dua trén tinh chét
cua hoat dong kinh té, do do can luu vy mot sb noi dung sau: Khong can ctr vao loai hinh
s& hitu, loai hinh t6 chirc, phuong thirc hay qui mé cta hoat dong san xuat. Chiang han ddi
v6i hoat dong san xuat giay dép thi bat ké hoat dong nay thudc sé hitu tu nhan hay nha
nuéc, loai hinh t6 chirc 1a doanh nghiép doc 1ap hay phu thudc hay co so kinh doanh ca
thé, dugc thuc hién theo phuong thirc thii cong hay may méc, voi quy mé san xuét 16n hay
nho déu duoc xép vao nganh: “San xuét giay dép”.

Céc linh vuc ma doanh nghiép siéu nhé hoat dong gdm: Doanh nghiép siéu nho,
doanh nghiép nho va doanh nghiép vira dugc xéc dinh theo linh vyc hai nhém linh vuc
chinh gom: Nhom thtr nhat : nong nghiép, 1am nghiép, thiy san; céng nghiép va xay dung.
Nhom thir hai: thuong mai va dich vu.

- Hoat dong xuat khau: Cac DNNVV déng vai trd quan trong trong xuat khau, chiém
88% s0 doanh nghi¢p xuat khau va khoang mét nira san lugng xuat khau. Tuy nhién,
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70% lugng xuét khau cia DNNVV tai Viét Nam dén tir cic DNNVV vén nude
ngoai, chuyén dén Viét Nam dé gan hon véi khach hang 16n 1a cac cong ty da qubc
gia (MNE)®.

Cac nganh cong nghiép hd trg “Cong nghiép hd tr¢”, Chinh phu Viét Nam st dung
thuat ngir “cong nghiép hd trg” (CNHT) dé dinh nghia cac nganh san xuat vat liéu,
phu kién, linh kién va phu ting thay thé dung dé lap rap thanh pham. Chuong trinh
vu tién phat trien CNHT gan day nhét tap trung vao siau nhém nganh (dét may; da
gidy; dién tir; 0 t0; co khi/mdy cong cu; va cong nghiép cong nghé cao) '.

1.2 Organisation of micro enterprises:

1.2 T6 chitc ciia doanh nghiép siéu nho:

1.2.1 In which forms are micro enterprises usually organised?

1.2.1 Doanh nghiép siéu nhé thuwong dwoc t6 chire theo nhitng hinh thirc nao?
Micro enterprises usually have the following company form:

Céc cong ty si€u nho thudng c6 hinh thire sau:

Doanh nghiép 1a td chirc ¢6 tén riéng, co tai san, cd tru so giao dich, dugc thanh 1ap hoac
dang ky thanh lap theo quy dinh ctia phap luat nham muyc dich kinh doanh'®. Luat Doanh
nghiép quy dinh céc loai hinh sau:

Doanh nghiép tu nhan: Doanh nghiép tu nhéan 1a doanh nghi€p do mdt ca nhan lam
chu va tu chiu trach nhiém béng toan b tai san cua minh vé moi hoat dong cua
doanh nghiép. Vén dau tu cia cha doanh nghiép tu nhan do chu doanh nghiép tu
dang ky. Chii doanh nghiép tu nhin c6 nghia vy ding ky chinh xac tong s6 von dau
tu!S.

Cong ty trach nhi€m hiru han 1 thanh vién. Cong ty trach nhi€ém hiru han mot thanh
vién la doanh nghi€p do mot td chirc hodc mot c4 nhan lam chu s& hitu (sau day goi
1a cha s hitu cong ty). Chi s¢ hiru cong ty chiu trach nhiém vé cac khoan no va
nghia vu tai san khac ctia cong ty trong pham vi s6 von diéu 18 cta cong ty'”.

Cong ty trach nhiém htru han 2 thanh vién tr¢ 1€n:Cong ty trach nhiém hiru han hai
thanh vién tro 1én 1a doanh nghiép co tir 02 dén 50 thanh vién 1a t6 chirc, ca nhan'®,
Vén diéu 1¢ clia cong ty trach nhiém hiru han hai thanh vién tré 1én khi dang ky
thanh 1ap doanh nghiép 1a tong gia tri phan vén gop cta cic thanh vién cam két gop
va ghi trong Diéu 1¢ cong ty'".

Cong ty cf) phﬁp: Cong ty co phan 1a doanh nghiép, trong do: Yén djéu 1€ dugc chia
thanh nhiéu phan bang nhau goi 1a c6 phan; b) Co6 dong co thé 1a td chirc, ca nhan;

13 OECD, tldd, tr.6.

14 OECD, tldd,tr.18.

15 Khoan 10 Diéu 4 Luat Doanh nghiép nam 2020.
1 Biéu 189 Luat Doanh nghiép nam 2020.

17 Piéu 74 Luat Doanh nghiép nam 2020.

'8 Piéu 46 Luat Doanh nghiép nam 2020.

1 Piéu 47 Luat doanh nghiép nam 2020
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s6 lugng c6 dong tbi thiéu 1a 03 va khong han ché sé lugng toi da;2° Vén diéu 1é
ctia cong ty c¢d phan 1a tong ménh gia c¢6 phan cac loai dd ban. Vén diéu 18 cta cong
ty c¢6 phan khi ding ky thanh lap doanh nghiép 1a téng ménh gia c¢6 phan cac loai da
dugc dang ky mua va dugc ghi trong Piéu 1é cong ty?'.

- Cong ty hop danh: Phai c6 it nhat 02 thanh vién 1a chil so hitu chung ciia cong ty,
cung nhau kinh doanh dudi mét tén chung (sau day goi la thanh vién hop danh).
Ngoai céc thanh vién hgp danh, cong ty c6 thé c6 thém thanh vién gop von?2.

- Hop tac xa: Hoat dong theo Luat Hop tac xa nam 2012, Hop tac xa 1a to chirc kinh
té tap thé, dong s hitu, cé tu cach phap nhan, do it nhat 07 thanh vién tu nguyén
thanh 1ap va hop tic twong tro 1an nhau trong hoat dong san xuét, kinh doanh, tao
viéc 1am nham dap trng nhu cau chung cua thanh vién, trén co so tu chu, tu chiu
trach nhiém, binh dang va dan chi trong quan 1y hop tac xa*.

- Ho kinh doanh (phai dang ky): H kinh doanh do m{t cd nhan hoac cac thanh vién
ho gia dinh ding ky thanh 14p va chiu trach nhiém bang toan bd tai san ctia minh
d6i voi hoat dong kinh doanh ctia hd. Trudng hop cac thanh vién ho gia dinh dang
ky ho kinh doanh thi ity quyén cho mot thanh vién lam dai dién ho kinh doanh. Ca
nhan ding ky ho kinh doanh, nguoi dugc cac thanh vién ho gia dinh oy quyén lam
dai dién ho kinh doanh 1a cht ho kinh doanh?*.

- Ho kinh doanh (khong phai dang ky) Ho gia dinh san xuat nong, 1am, ngu nghiép,
lam mudi va nhitng nguoi ban hang rong, qua vit, budén chuyén, kinh doanh luu
dong, kinh doanh thoi vy, 1am dich vu c6 thu nhap thap khong phai dang ky ho kinh
doanh, trir trudng hop kinh doanh cac nganh, nghé dau tu kinh doanh ¢6 diéu kién,
Uy ban nhén dan tinh, thanh phd tryc thudc trung wong quy dinh muc thu nhap thap
ap dung trén pham vi dia phuong?.

Tac gia khong tim thiy s6 lugng doanh nghiép siéu nho tai Viét Nam.

Néu x4c dinh quy mé hoat dong thi ho kinh doanh (phai dang ky) va ho kinh doanh (khong
phai dang ky) 1a hai hinh thire hoat dong khong do Luat Doanh nghiép hay Luat hop tac xa
diéu chinh.

Hién nay, Viét Nam c6 khoang trén 5 tri€u ho kinh doanh, trong d6 c6 khoang 300 nghin
ho kinh doanh dich vy?°.

20 Piéu 111 Luat Doanh nghi¢p nim 2020.

2! Pidu 112 Luat Doanh nghiép nim 2020.

22 Piéu 177 Luat Doanh nghiép nim 2020.

2 Piéu Luat Hop tac x4 nam 2012.

24 Khoan 1 Diéu 79 Nghi dinh s6 01/2021/ND-CP ngay 4 thang 01 nam 2021 vé ding ky doanh nghiép.
25 Khoan 2 Diéu 79 Nghi dinh s6 01/2021/ND-CP ngay 4 thang 01 nam 2021 vé dang ky doanh nghiép.

26 Pham xuan Hoa, Mot sb van dé vé quan ly thué ddi véi hé kinh doanh dich vy, truy cap ngay 25/2/2022
tu https://tapchitaichinh.vn/tai-chinh-kinh-doanh/mot-so-van-de-ve-quan-ly-thue-doi-voi-ho-kinh-
doanh-dich-vu-302051.html
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q__khong co

Please tick the most appropriate answer to each of the following questions. Refer only to
the most common company form of micro enterprises. If no data is available, approximate
indications are sufficient. Only tick “No information available” if you cannot make
approximate indications either.

Vui long danh dau vao cdu tra 1oi thich hop nhat cho méi cdu hoi sau. Chi tham khdo hinh
thirc cong ty phé bién nhdt cia doanh nghiép siéu nhé. Néu khong c6 san dir lidu, cdc chi
dan gan ding la di. Chi danh ddu vao “Khéng c6 théng tin” néu ban ciing khéong thé dwa
ra cdc woe lwong gan ding.

1.2.1.1 How many people are usually involved in the formation of a micro
enterprise (number of founders)?

Thudng c6 bao nhidu ngudi tham gia thanh 1ap mot cong ty rat nho (s6 nguoi sang 1ap cong
ty)?

- Theo tiéu chi phan biét thi cong ty siéu nho tai Viét Nam c6 s6 lao dong tham gia
bao hiem xa hdi binh quan nam khong qué 10 nguoi.

Individual Several  persons | Both No information
jointly available
Vai nguoi dong
sang lap

Skhong c6 s6 lidu | Jkhéng c6 s6 liéu | Ykhong cé sé lieu |

Comments, if applicable: Nhan xét quy vi, néu co:

Hién nay khong c6 s6 liéu cho muc nay. Theo quan sat cta tac gia thi da phan doanh
nghiép si€u nhé hién nay tai Viét Nam c6 hinh thuc 1a ho gia dinh do céc thanh vién trong
ho gia dinh ty t6 chirc san xuat kinh doanh. Sé lao dong trong mdi ho gia dinh thudng tir 1
(mot) - 10 (muoi) thanh vién.
1.2.1.2 What kind of persons are usually involved in a formation?

1.2.1.2 Tw cach phap ly cua cac bén tham gia vao viéc thanh 1ap cong ty?

Only natural | Only legal entities | Both No information
persons available
9co Ykhong ro Ykhong ro q

Comments, if applicable:

Do hién nay tiéu chi xac dinh doanh nghiép siéu nho c6 sb luong ngudi tham gia
bao hiém xa hdi khong qué 10 ngudi, nhung khong thé hién rd cd bao gom t6 chuc hay
khong? Theo ndi dung nay thi doanh nghié€p si€u nhé khong cé to chuce la thanh vién.
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1.2.1.3 Is the liability of micro enterprises usually limited?

1.2.1.3 Trach nhiém cua cac cong ty riat nhé cé thwong duoec gioi han?

No limited liability | Limited  liability | Limited  liability | No information
Khong c¢6 trach | for some | for all shareholders | available
nhiém hiru han shareholders Trach nhiém hiru
Trach nhiém hitu | han cho toan bd cd
han cho mdt sb ¢ dong
dong
9co 9co 9co q

Comments, if applicable:

Tuy thudc vao loai hinh doanh nghiép s& c6 nhirng gidi han riéng. Vi du: Doanh
nghiép tu nhan s€ khong c6 trach nhiém hitu han; Cong ty hop danh s€ vira c6 thanh vién
hop danh (chiu trach nhiém vé han) va thanh vién gop vén (chiu trach nhiém hiru han trong
pham vi s6 von dd gop vao doanh nghiép; Cong ty c6 phan s& c¢6 trach nhiém hiru han cho

toan bd co dong.

1.2.1.4 Who usually directs micro enterprises?

1.2.1.4 Ai thuong diéu hanh cac doanh nghiép siéu nho?

Owner is decision | Owners and | Both No information
maker decision-makers available
Nguoi so hiru 1a | are different
ngudi ra quyét dinh | Nguoi so hiru va
ngudi ra quyét dinh
la khac nhau
Ydung Ydung Ydung q

Comments, if applicable:

- Pbi v6i Cong ty trach nhiém hiru han hai thanh vién tro 1én: Giam ddc hoic Tong

giam dbc 1a nguoi diéu hanh hoat dong kinh doanh hiang ngay cua cong ty, chiu
trach nhiém trudc Hoi déng thanh vién vé viéc thuc hién quyén va nghia vu cua
minh?’.

DPéi véi Cong ty trach nhiém hitu han mot thanh vién: Hoi déng thanh vién hoac
Chu tich cong ty bd nhiém hodc thué Giam déc hoic Tong giam ddc véi nhiém ky
khong qua 05 nam dé diéu hanh hoat dong kinh doanh hang ngay ctia cong ty. Giam
dbc hodc Tong giam ddc chiu trach nhiém trude phap luat va Hoi dong thanh vién
hodc Chu tich cong ty vé viéc thuc hién quyén va nghia vu cua minh. Chu tich Hoi
d6ng thanh vién, thanh vién khac ciia Hoi dong thanh vién hoic Chu tich cong ty c6
thé kiém Giam ddc hodc Tong giam ddc, trir truong hop phap luat, Diéu 18 cong ty
c6 quy dinh khac?®,

Dbi v6i cong ty Co phan: Hoi dong quan tri bd nhiém mot thanh vién Hoi dong quan
tri hodc thué ngudi khic 1am Giam déc hoidc Tong giam dbc. Giam ddc hoidc Tong
giam ddc 1a nguoi diéu hanh cong viéc kinh doanh hang ngdy cia cong ty; chiu su

27 piéu 63 Luat Doanh nghi¢p nim 2020.
% Piéu 82 Luat Doanh nghiép nim 2020.
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giam sat ciia Hoi dong quan tri; chiu trach nhiém trude Hoi dong quan tri va trude
phap luat vé viéc thuc hién quyén, nghia vy duoc giao®

Diéu hanh kinh doanh ctia cong ty hop danh: Céc thanh vién hop danh 1a nguoi dai
dién theo phap luat cta cong ty va to chirc diéu hanh hoat dong kinh doanh hang
ngay cua cong ty. Moi han ché d6i v6i thanh vién hop danh trong thuc hién cong
viéc kinh doanh hing ngay cia cong ty chi ¢ hiéu luc ddi véi bén thir ba khi nguoi
d6 dugce biét vé han ché d6*

Chu doanh nghiép tu nhan c6 thé tryc tiép hoic thué ngudi khac 1am Giam ddc hoic
Tong giam dbc dé quan 1y, diéu hanh hoat dong kinh doanh; truong hop nay, chi
doanh nghiép tu nhan van phai chiu trach nhiém vé& moi hoat dong kinh doanh cua
doanh nghiép tu nhan?!

Pbi voi ho g1a dinh: Tru’0’ng hop h¢ gia dinh tham gia quan h¢ dan sy thi cac thanh
vién ciia ho gia dinh, to hop tac, t6 chirc khac khong co tu cach phap nhan la chu
thé tham gia xéc 1ap, thuc hién giao dich dan su: hoic ty quyén cho ngudi dai dién
tham gia x4c 14p, thuc hién giao dich din su.*?; Cé4c thanh vién ho gia dinh, td hop
tac, to chic khac khong c6 tu cach phap nhan c6 thé thoa thuan ctr c4 nhan, phap
nhan khac dai dién theo uy quyén xac lap, thyc hién giao dich dan sy lién quan dén
tai san chung ctia cac thanh vién ho gia dinh, to hop tac, to chirc khac khong c6 tu

cach phap nhan?3.

1.2.1.5 How are formations of micro enterprises usually carried out?

1.2.1.5 Viéc hinh thanh doanh nghiép si€u nho thuong dugc thuc hién nhu thé nao?

Oral formation Written formation | Both No information
Thong tin bang van available

Thong tin  ndi | ban

miéng

Cdoi véi  truong | (doi véi  truong | q

hop khong dang ky | hop co dang ky

Remarks: These questions relate to the draft articles of association and, if applicable, the

minutes of the articles of association.

Ghi chu: Nhitng cau hoi nay lién quan toi ban thao diéu lé cong ty va, néu co, bién ban

cua diéu l¢ cong ty.

Comments, if applicable:

Céc bén thanh 1ap doanh nghiép tu thoa thuén ndi dung hop tac, cling nhu diéu 18

doanh nghiép. Viéc cong ching vin ban thoa thuan hay diéu 1& do cac bén ty nguyén.

1.2.1.6 Are micro enterprises usually entered in a register?

Doanh nghiép siéu nhé cé thirong dwege dang ky vdo sé dang ky khéng?

2% Piéu 162 Luat Doanh nghi¢p nim 2020.
30 Piéu 184 Luat Doanh nghi¢p nim 2020.
31 Piéu 190 Luat Doanh nghiép nim 2020.
32 Piéu 101 BO Luat Dan sy nam 2015.
33 Piéu 138 BO Luat dan sy nam 2015.
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Mandatory entry in | Voluntary entry /| Never entered in | No information
register sometimes entered | register available
Bit budc dang ky | in register Khong bao gio
Viéc dang ky 1a tu | dang ky
nguyén / thinh
thodng dang ky
C6 logi bat budc | cé loai khéng bat | q
buoc

Comments, if applicable:

Dit liéu tir Tong cuc Thong ké Viét Nam chi phan anh khu vyc kinh té chinh thirc;
tuy nhién, khu vuc kinh té phi chinh thtrc chiém ty trong 16n ¢ Viét Nam va chi yéu bao
gdm céc ho kinh doanh gia dinh, nguoi lao dong tw doanh va doanh nghiép siéu nhé. Theo
wdc tinh cua diéu tra luc lugng lao dong qudc gia, lao dong trong khu virc phi chinh thic
chiém 57,2% tong s viéc 1am (phi néng nghiép). Ngoai ra, theo tinh toan ciia Tong cuc
thong ké Viét Nam, c6 khoang nira triéu doanh nghiép da dang ky so v61 5,1 triéu doanh
nghiép chua dang ky, 1a cac doanh nghi¢p khong c6 Gidy ching nhan dang ky doanh
nghiép, mac du trong s6 ndy c6 ca cac doanh nghiép khong bat budc phai co gidy nay,
chang han nhu ho kinh doanh gia dinh®.

1.2.2 If micro enterprises are formed with limited liability: Do they have to raise a
minimum share capital?

1.2.2 Truong hop doanh nghiép siéu nho hinh thanh voi trach nhiem hitu han: Doanh
nghiép co phai huy dong von chung(co phan) t6i thiéu khong?

Lién quan dén viéc huy dong von, Phap luat Vi¢t Nam chia ra thanh hai truong hgp dugc
phan loai theo hé théng nganh kinh té.

Thir nhat: Nganh kinh té khong bat budc phai c6 von tdi thiéu déi v6i nganh nghé kinh
doanh binh thudng, tic 1a ké khai muc von diéu 18 phit hop véi quy mé thuc té ctiia doanh
nghiép.

Thir hai: Nganh nghé bét budc phai c¢6 von diéu 16 t6i thiéu, vi dy:

- Hoat dong ban hang da cap: von diéu 16 tir 10 ty dong trd 1én

- Kinh doanh tam nhép, tai xuat hang thuc pham dong lanh (yéu cau phai ky quy 10
ty dong)

- Kinh doanh tam nhap, tai xuat hang hoa c6 thué tiéu thu dic biét (ky quy 7 ty dong).

- Dich vu viéc 1am (ky quy 300 triéu dong ).

- Kinh doanh bét dong san (20 ty dong).

- Kinh doanh sich vy it hanh (tr 100 dén 500 triéu dong)

- Dich vu bao vé 2 ty dong.

- Vamdt s6 nganh kinh doanh khéc...

If yes, to what amount? Néu c6, s6 tién 1 bao nhiéu?

** OECD Studies on SMEs and Entrepreneurship, SME and Entrepreneurship Policy in Viet Nam (2021),
pp 4.
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Required minimum share capital: 9

Von co phan toi thiéu yéu cau:

(corresponds to approx.:  tuong duwong voi khoang q € or
T USD) .

Ménh gia c6 phiéu, chimg chi quy chao ban 1an du ra cong chung 1a muoi nghin
dong Viét Nam. Ménh gia cua trai phi€u chao ban ra cong chung la mdt tram nghin dong
Viét Nam va bdi s0 cua mdt trdm nghin dong Viét Nam?>.

1.3 Special company forms for micro enterprises

1.3 Cdc hinh thirc cong ty dac biét danh cho doanh nghiép siéu nho

Were special company forms created for micro enterprises or do they use the same forms
as other economic operators?

Cdc hinh thirc cong ty dac biét duoc tao ra cho cdc doanh nghiép siéu nho hay ho sur dung
cdc hinh thuc tuwong tw nhu cac hinh thirc té6 chue kinh té khac?

Phép luat Viét Nam khong quy dinh hinh thirc dic biét d6i v6i cong ty siéu nho. Cac
c4 nhan, t6 chie duoc tu do lua chon hinh thirc doanh nghiép ma phap luat da quy dinh dé
thuc hién hoat dong kinh doanh.

1.3.1 Are there already special company forms available? What are their
characteristics?

1.3.1 C6 céc hinh thirc cong ty dic biét da dang duoc st dung hay khong? Tinh chat cua
chung la gi?

Thir nhat: Ho gia dinh

Theo quan sat cta tac gia thi hinh thirc phd bién cho hoat dong kinh doanh siéu nhé ¢ Viét
Nam c6 doanh nghié€p tu nhan va Ho Kinh doanh. H} kinh doanh khong dugc goi 1a doanh
nghiép. Ca ho kinh doanh khéong c6 tu cach phap nhéan, do d6 tinh chat cta ho kinh doanh
khéac véi doanh nghiép.

Tinh chét cta ho kinh doanh la:

- Mot 1a: Ho kinh doanh c6 thé do mot hodc nhiéu nguoi lam cha nhung khong qua
10 nguoi.

- Hai la: Ho kinh doanh khong c6 tu cach phép nhan do: hd kinh doanh khong dép
g dugc cac tidu chi sau: Puoc thanh 1ap theo quy dinh ctia phap luat; Cé co cau
t6 chirc; C6 tai san doc 13p v&i cé nhan, phap nhan khac va tu chiu trach nhiém béng
tai san cua minh; Nhan danh minh tham gia quan h¢ phép luat mdt cach doc lap. Do
khong co6 tu cach phap nhan nén Truong hop hd gia dinh khi tham gia quan hé dan
su thi cac thanh vién cua ho gia dinh 1a chu thé tham gia xac lap, thuc hién giao dich
dan su hodc ty quyén cho ngudi dai dién tham gia xac 1ap, thuc hién giao dich dan
su. Viéc iy quyén phai dugc lap thanh vin ban, trir trudng hop ¢ thoa thuan khac.

35 Pidu 10 Luat Ching khoan nam 2006.
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Khi c6 su thay d6i nguoi dai dién thi phai thong bao cho bén tham gia quan hé dan
su biét.

- Ba la: thanh vién ho kinh doanh chju trach nhiém vé han vé no. “Nghia vu dan su
phat sinh tir viéc tham gia quan hé dan sy cua ho gia dinh, to hop téc, td churc khac
khong co tu cach phap nhan dugc bao dam thyc hién bang tai san chung cia cic
thanh vién™3°,

Thtr hai: Doanh nghiép tu nhan, phap luat Viét Nam quy dinh doanh nghi¢p tu nhan

khéng ¢ tu cach phap nhan do d6 c6 tinh chat twong tu v6i ho gia dinh.

Do c6 nhiing tinh chat nhu vay nén trong cic giao dich dan sy thi ho gia dinh va
doanh nghi¢p tu nhan khong phai 1a mét bén trong cac giao dich, bi han ché vé viéc thué
nguoi lao dong khong qua 10 ngudi (d6i voi ho gia dinh) cling nhu nhan cac wu dii vé cac
loai thué, phi lién quan dén doanh nghiép siéu nho.

1.3.2 Is your state planning to introduce special company forms for micro
enterprises?

1.3.2 Chinh pht nuéc quy vi c6 ké hoach ap dung cac hinh thirc dic biét riéng cho cac cong
ty rat nho hay khong?

Theo danh gia cia Ban Kinh té Trung uong, kinh té tw nhan & Viét Nam chi yéu van 1a
kinh té ho gia dinh, ca thé va khu vuc kinh té nay chiém khoang trén 30% GDP.?’

Trong dinh huéng phat trién dat nudc giai doan 2021-2030 Hoan thién toan dién, ddng bo
thé ché phat trién nén kinh té thi truong dinh hudng xa hoi chii nghia, tao méi trudng thuan
loi dé huy dong, phan b va sir dung c6 hiéu qua cac ngudn luc, thiic day dau tu, san xuat
kinh doanh. Bao d¢am 6n dinh kinh té vi md, d6i méi manh mé mé hinh ting trudng, co ciu
lai nén kinh té, ddy manh cong nghiép hoa, hién dai hoa dat nuéc;

Nha nuéc khuyén khich chuyén d6i loai hinh doanh nghiép. chuyén d6i doanh nghiép tu
nhan thanh cong ty hop danh, cong ty trach nhiém hiru han, céng ty c6 phan. Pang ky thanh
1ap doanh nghiép trén co sé chuyén doi tir ho kinh doanh®.

1.3.3 Are the Guidelines drafted by UNCITRAL’s Working Group I (Micro, Small
and Medium Enterprises) on UNLLO being discussed in your state (by the
notarial profession)?

9 1.3.3 Cac Huéng dan vé UNLLO do Nhom Lam viéc I UNITRAL (Céc doanh nghiép
siéu nhd, nho, va vira) soan thao c6 dang dugc thdo luan tai nudc quy vi (boi gidi cong
chung) hay khong?

Tai phién hop thir 46 nam 2013, Uy ban Lién hop qubc vé Luat Thuong mai Qudc
té¢ (UNCITRAL) da quyét dinh lam viéc theo hudng giam bt nhiing tré ngai phap 1y ma
cac doanh nghiép siéu nho, nhé va vira (MSMEs) gip phai trong sudt vong doi ciia ho, véi

% Piéu 103 Bo Luat Dan sy ndm 2015.
3Thttps://dangcongsan.vn/multimedia/bai-3-can-thuc-hien-muc-tieu-kep-thuc-day-phat-trien-kinh-te-ho-
va-giam-thieu-rui-ro-do-thien-tai-thich-ung-voi-bien-doi-khi-hau-560978.html

3% Nghi quyét Pai hoi dai biéu toan qudc 1an thir XIII ctia Dang Cong san Viét Nam.

39 Nghi dinh s 01/2021/ND-CP ngay 04/01/2021 vé Ping ky doanh nghiép.
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m6t dic biét tap trung vao bdi canh cua ho & cac nén kinh té dang phét trién. Uy ban hiéu
rang Vong doi cia mot doanh nghiép bao gdm nhiéu giai doan, bao gdm bt dau, van hanh,
tai cAu triic va giai thé mot doanh nghiép. Nhiém vu dugc Uy ban trao cho Nhom cong tac
I 12 cong viéc phai bat ddu véi trong tam 13 giai doan dau tién trong vong doi do, tirc 1a
khoi su kinh doanh*.

Hién nay ¢ nhiéu qudc gia doanh nghiép siéu nho chiém s lugng 16n nhung ho kinh
doanh du6i hinh thirc phép 1y khong ro rang, khong c6 tu cach phap nhan, trach nhiém vo
han, va khong dap (mg nhu cau vé minh bach thong tin trong hoat dong kinh doanh do dé.

Huéng dan Lap phap (“Huéng dan”) c6 ging dua cac thong 18 tot va cac nguyén tic
chinh nay vao mot loat cac khuyén nghi vé cach mot Quéc gia co thé dua ra va quy dinh
mot hinh thirc phap 1y don gian cho cac MSME c6 thé tao diéu kién tot nhat cho sy thanh
cong va bén viing cua ho, kich thich tinh than kinh doanh va thic diy su tham gia va tao
ra gi tri trong nén kinh té.

Hinh thac phép ly don gian nay duogc goi la the “UNCITRAL Limited Liability
Organization” (the “UNLLO”), tam dich “t6 chirc trach nhiém hitu han”, to chirc ¢6 tu cach
phap nhan, hinh thirc nay doc lap vdi cac md hinh doanh nghiép va cong ty hién hanh. Tinh
cach phap 1y trong bbi canh nay trao cho UNLLO céc quyén va nghia vu phap ly can th1et
dé to chirc nay hoat dong trong hé thong phap luat, bao gdm kha ning dat dugc cac quyén
va nghia vu nhan danh chinh minh.

Céc qudc gia mudn cam UNLLO tham gia vao mot sé nganh duge quan 1y, chang han nhu
nganh ngan hang, tin dung vi mo va bao hiém, c6 thé liét ké cac nganh va hoat dong ma
UNLLO khéng dugc tham gia. Dé 1am 1 thém, cac Qudc gia ¢ thé cho phép rd rang sy
tham gia ctia UNLLO trong cac hoat dong cu thé c6 thé bao gdm cac hoat dong trong linh
vuc nong nghiép, thu cong va vin hoa*!.

Nhu vy, mé hinh UNLLO 13 mét hinh thtc t6 chitc kinh doanh cho céc doanh
nghiép siéu nho ma Uy ban Lién hop qudc vé Luat Thuong mai Qudc té (UNCITRAL)
khuyén nghi nén duoc phat trién & cac qudc gia thanh vién.

Tai Viét Nam, van dé di tim mo hinh cho hinh thirc h¢ kinh doanh hay doanh nghiép
tu nhan dang dimg lai ¢ cac cudc hoi thao va cac bai viét dang trén cac tap chi chuyén
nganh. Cac cong chung vién cling gap kho khan khi nhan dién cac thanh vién kinh doanh
thudc nhom nay khi chua xac dinh dugc mdét hinh thirc kinh doanh cu thé. biéu nay cling
da dugc ban luan trong gioi cong ching vién tai Viét Nam.

40 United Nations Commission on International Trade Law, working Group I (MSMEs), Thirty-fifth session (New
York, 23 -27 March 2020), Draft Legislative Guide on an UNCITRAL Limited Liability Organization. P.3

#! United Nations Commission on International Trade Law, working Group I (MSMEs), Thirty-fifth session
(New York, 23 -27 March 2020), Draft Legislative Guide on an UNCITRAL Limited Liability

Organization.
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1.3.4 1Is your state planning to implement the UNCITRAL Guidelines on UNLLO?
If yes, as of which date?
If not, why not?

Nudc quy vi ¢6 ké hoach ap dung Huéng din UNCITRAL vé UNLLO hay
khong?

Néu co, tir ngdy nao?9

Néu khong, tai sao lai khong? g

Viét Nam chua c6 ké hoach ap dung huéng dan UNCITRAL vé UNLLO.

Pé ap dung duoc huéng dan nay Viét Nam phai ban hanh vin ban phap luat dé quy
dinh vé hinh thire kinh doanh nay.

1.4 Involvement of notaries in the formation and registration of companies

1.4 Su tham gia cua cong chung vién trong viéc thanh ldp va dang ky cong ty

The following questions apply to all company forms regardless of their size.

Cdc cdu héi sau dp dung cho tdt cd cdc hinh thire cong ty bdt ké quy mé cia chiing.

1.4.1 Are notaries in your state involved in the formation or registration of
companies?
If yes, is the notarial involvement required by law?

1.4.1 Cong chirng vién tai nudc quy vi c6 tham gia vao qua trinh thanh 1ap va dang ky cac
cong ty hay khong?
Néu c6, viéc tham gia ctia cong ching vién c6 do phap luat bat budc hay khong?

Involvement  in | Involvement in | Involvement in | No involvement
formation registration other fields Khong tham gia
Tham gia vao qué | Tham gia vao viéc | Tham gia vao céac
trinh thanh lap dang ky linh vuc khac
Khong Ykhong Ykhong Ykhong

Other:

Required by law ? Do phap luat bat budc ?

| Yes | Ykhéng | No | Ykhong

1.4.2 In the formation and registration of which company forms are notaries
involved in your state?

1.4.2 Tai nudc quy vi, cong chung vién tham gia vao viéc thanh 1ap va dang ky cho hinh
thirc cong ty nao?

Please indicate their name in your native language or in one of the official languages of the
UINL and add the information whether these companies have a limited liability or not.
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Vui long cho biét tén ctia ho bang ngdn ngtr me dé cua ban hoac bang mot trong cac ngdn
ngtr chinh thirc ctia UINL va thém thong tin xem cac cong ty nay co trach nhiém hiru han

hay khong.

Notaries are involved in the formation or registration of:

Céc cong chung vién tham gia vao viéc thanh 1ap hodc dang ky:

Company form | Company form | With  limited | Notary Notary
(national (official liability: involved in | involved in
language) language of the | yes/no? formation registration
Hinh thirc cong | UINL) Co trach nhiém | Cong  chung | Cong  chung
ty Hinh thirc cong | hitu han: | vién tham gia | vién tham gia
(tiéng qudc |ty (ngdén ngir | c6/khong? vao viéc thanh | vao viéc dang
ngitr) chinh thic cua lap ky

UINL)
Ykhong Ykhong Ykhong Ykhong Ykhong
1 1 1 1 1
1 1 1 1 1

Alternatively: Involvement in all forms: yes / no

Hodc: Tham gia vao moi hinh thirc cong ty: ¢6 / khong

Tai Viét Nam, Cong ching vién khong tham gia vao qué trinh dang ky thanh 1dp doanh

nghiép.

1.4.3 Are there plans to expand the competences of notaries in the field of company
law?

C6 ké hoach m¢& rong pham vi hoat dong cua cong chiing vién trong linh vuc luat
doanh nghiép hay khong?

Luat Doanh nghiép Viét Nam vira dugc stra doi bo sung nam 2020 khong c6 quy
dinh budc cong chimg vién tham gia vao linh vuc doanh nghiép. Néu c6 thi do phap luat
khuyén khich cac bén hoat dong kinh doanh ty nguyén sir dung dich vu cong chimg trong
mét sd céac giao dich nhét dinh.

1.4.4 Are there plans to restrict the competences of notaries in company law?

1.4.4 C6 ké hoach han ché pham vi hoat dong ciia cong ching vién trong ludt doanh
nghiép hay khong?

Luat doanh nghiép Viét Nam nam trudc day cling nhu hién hanh chua chu trong dén
vai tro cua cong chung vién. Hay vai tro cua cong chirng van con rat mo nhat. Do dé khong
c6 ke hoach han ché vai tro ctuia cong ching vién.

Vi du: Vai tro ctia cong ching vién chi xuat hién duy nhat trong Luat Doanh nghiép
nam 2014 hay Luat Doanh nghiép nim 2020 khi “Chu doanh nghiép tu nhan c6 quyén cho
thué toan bo doanh nghiép tu nhan ctia minh nhung phai thong bao bang van ban kém theo
ban sao hop dong cho thué ¢ cong chimg dén Co quan ding ky kinh doanh”.

18
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1.5 If notaries are involved in the formation:

1.5 Néu cac cong ching vién tham gia vao viéc thanh lap:

1.5.1 What are the notaries’ functions when forming a company?

1.5.1 Churc nang cia cong chung vién khi thanh 1ap cong ty 1a gi?

Chtrc nang nay hién nay chua trao cho cong chirng vién tai Viét Nam.

Remarks: These questions refer to the draft articles of association and all related aspects.

See below for the registration procedure of a company.

Ghi chii: Nhitng cdu hoi nay lién quan t6i ban thao diéu 18 cong ty va cac khia canh c6 lién

quan. Xem phan duéi day cho thii tuc dang ky mot cong ty.

All Compani | Compani | Never | Exclusive
companies |es with|es with | Khong | competen
limited unlimited | tham | ce of
liability liability gia notaries?
Cong ty Churc
voi trach | Cty  voi nang doc
nhiém trach quyén ciia
httu han | nhi¢m cong
khong chirng
gidi han vién?
Advising stakeholders | Ykhong Ykhong Ykhong Ydung | Ykhong
Tu van cho céac bén lién
quan
Drafting the articles of | Yk/ong Ykhong Ykhong Ydung | Ykhong
association
Soan thdo cdac diéu 1¢
cong ty
Verification of the | Yk/ong Ykhong Ykhong Ydung | Ykhong
identity of the parties
involved
Xéc minh danh tinh cua
cac bén lién quan
Obtaining information | §k/ong Ykhong Ykhong Ydung | Ykhong
from third parties (e.g.
check if the company
name is available)
Ldy théng tin tir bén thir
ba (vi du: kiém tra xem
tén cong ty co ai sw
dung chua )
Certification of the | {khong Ykhong Ykhong Ydung | Ykhong
signatures on  the
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instrument of

incorporation

Churng nhdan chit ky trén

van kién thanh lap

Authentication of the | Yk/ong Ykhong Ykhong Ydung | Ykhong
formation

Xdc thuc sy thanh ldp

cly

Comments, if applicable:

Néu cong chimg vién tham gia vao giai doan nay thi s& dam béo tinh xac thuc cac
thong tin 1i€n quan dén viéc thanh 1dp doanh nghiép. Tuy thudc vao muc dé cung ap thong
tin tr nha nudc dén cac to6 churc hanh nghé cong chirng, ma cong ching vién c6 thé kiém
tra, cung cap tinh xéac thuc co6 lien quan, hoac it nhat cong ching vién bao dam tinh xac
thuc vé hanh vi giao két thanh 1ap doanh nghié€p cua cac bén c6 lién quan.

1.5.2 If notaries are involved in the formation:
1.5.2 Néu céng chieng vién tham gia vao viéc thanh lgp:
1.5.2.1 What are the biggest advantages of the notaries’ involvement?

1.5.2.1 Uu diém 16n nhét cua sy tham gia ctia céng ching vién 1a gi?

Qua nghién ctru mot sd bai viét tic gia nhan thay trén thé gidi trong linh vuc kinh
doanh thuong mai cong chirng vién hoat dong trong pham vi sau: Cong chung céc tai li¢u
lién quan dén t6 chirc, hoat dong doanh nghiép; Cong chimg hop dong, giao dich va cac tai
liéu thuong mai khac ctia doanh nghi¢p; Cong chiing céc tai li¢u thuong mai khac; cong
ching trong hoat dong to chirc lai hodc giai thé doanh nghiép. Uu diém khi cong chimng
vién tham gia vao cac hoat dong nay gdm:

- Vai trd dic trung nhét ciia hoat dong cong chimg 14 bao dam an toan phap 1y, phong
ngtra tranh chap cho cac bén tham gia hop dong, giao dich, (Piéu 3 Luat Cong ching
nam 2014).

- Trong hoat dong cong chimg céc tai lién quan dén t6 chirc, hoat dong doanh nghiép
thi uvu diém Muc dich cua viéc cong chimg diéu 1& cong ty 1a nhan manh tinh chiu
trach nhiém kiém soat trong qua trinh tham gia hoat dong kinh doanh cua doanh
nghiép, mot ca nhan, phap nhan chiu sy diéu chinh cta phap luat ciing nhu chiu
trach nhiém phét sinh trong mdi quan hé phép luat véi cac chu thé khac trong qua

trinh hoat dong kinh doanh*.

2 Trong thyc tién hanh nghé tac gia ciing thyc hién sao y nhing gidy t& lién quan dén thoa thuan thanh 1ap
thanh 1ap doanh nghiép tai Bi dugc CCV chiing nhan “Certificate of Incorporation” thé hién, Vao thoi gian
nhit dinh CCV da chimg kién cudc hop dai hoi dong c6 dong vé viée chuyén loai hinh cong ty, chuyén dia
chi van phong cong ty. Viéc thay d6i nay da (dugc dang ky vao so dang ky doanh nghiép (the Register of
Corporate Entities),von ctia cong ty, gi tri c6 phleu xéac nhan sb von di duoc dang ky va thanh toan toan
bd. Cong ty duge dai dién trude toa va trong moi giao dich boi hai giam ddc cliing thyc hién hanh dong. S6
luong giam ddc duoc bd nhiém. Quyén va nghia vu cua cac cd déng. Cach thirc va thoi han t6 chirc dai hoi
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- Mot 1y do nira 1a viéc cong chung thoa thuan diéu I¢ thanh 1ap doanh nghi¢p con

nhim x4c minh danh tinh ngudi chi so hitu doanh nghiép, thong tin ngudi thu hudng
c6 dugc phép thanh 1ap doanh nghiép hay khong, c6 thuoc nhém tdi pham nao hay
khong, diéu nay nham ngin chan viéc sir dung phap nhan cho hanh vi rira tién, cung
cap tai chinh cho cac t6 chirc khiing bd, ciing nhu thuc day tinh minh bach ctia phap
nhan.

- Mot sd qubc gia quy dinh CCV 1a ngudi thuc hién viéc dang ky doanh nghiép hoic
dang ky thuong mai (Commercial Register) do co quan c6 tham quyén quan 1y. Diéu
nay c6 y nghia 1a bat ky ai giao dich véi anh ta cling c6 thé tim cac thong tin lién
quan dén tén doanh nghiép, dia chi tru so, nguoi dai dién theo phap luat, va cac
thong tin lién quan khac ciling nhu qué trinh sira d6i cac thong tin nay mot cach dang
tin cdy. Téc gia cling tim thay duoc quy dinh twong tu tai phap luat cta, Bi, Tay Ban
Nha*3, Uc** va buc®. ..

Viéc tham gia ciia cong ching vién khong nhimng cung cép tinh x4c thyc va tinh hop
phap vé doanh nghiép cho cac quan hé kinh doanh thuwong mai giita cac doanh nghiép trong

nudc ma con cho cac doi tdc va nha dau tu nudce ngoai trong boi canh hdi nhap hién nay.

1.5.2.2 Nhiing nguoi thanh lap cong ty can tu van nhiéu nhat & phuong dién nao?
Theo quan sat clia tic gia thi nhimg ngudi thanh lap cong ty tu van nhiéu nhat & phuong
dién phap luat.
1.5.2.3 Where does the involvement of notaries bring the most savings (e.g. in time
and money)?

1.5.2.3 Viéc tham gia ctia cong chimg vién dem lai tiét kiém 16n nhat cho diéu gi (v.d. thoi
gian hay tién bac)?

Sy tham gia ctia cong chimg vién tiét kiém 16n nhat vé thoi gian va cling nhu chi
phi. Trong truong hop so sanh véi chi phi thuc thi phap luét trong truong hop ¢ tranh chap
vé hop dong giao dich dugc cong chimg voi hop dong giao dich khong dugc cong ching.

dong c6 dong hang nam, thoi gian chi tiét dén gid to chirc dai hoi. Cing voi 10i chimg ciia CCV, mau myc
ky, hinh déu, thoi gian, dia diém ky ctia CCV.

Bhttps://administracion. gob.es/pag_Home/en/Tu-espacio-europeo/derechos-obligaciones/empresas/inicio-
gestion-cierre/registro-cambio-cierre/registros-notariado.html

* Leslie G.Smith, THE ROLE OF THE NOTARY IN SECURE ELECTRONIC COMMERCE,
Information Security Institute Faculty of Information Technology Queensland University of Technology
September 2006, tr.14.

4 Phan 21 (Luat Cong chung lién bang Purc) xac dinh: CCV s€ chiu trach nhiém vé x4c nhan quyén dai
dién; Xéc nhan sy ton tai hodc tru s¢ dang ky ctia mot phap nhan hodc doanh nghiép thuong mai, viéc thay
d6i tén doanh nghiép va cac truong hop chuyén dbi khac dua trén ndi dung nhap trong S6 dang ky thuong
mai hodc mot sd dang ky tuong ty chiing minh cac sy kién do6. Chung chi xac nhan cua CCV sé c6 gia tri
tuong ty nhu ching chi do Toa an diang ky cip.
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1.5.3 If notaries are not involved in the formation, who carries out the formation
instead? (e.g. founders alone, register courts, public administrative
authorities)

1.5.3 Néu cong chieng vién khéng tham gia vao viéc thanh Igp thi ai la nguoi thuwc hién viéc
hinh thanh thay? (vi du: mot minh nguoi sang ldp, b0 phan dang ky cua toa an, co quan
hanh chinh cong)

Luat Doanh nghiép nam 2020 va Luat Cong ching nim 2014 khong trao quyén cho Cong
chtng vién duoc phép ndp ho so thanh lap doanh nghiép. Ngudi ndp ho so thanh 1ap doanh
nghiép c6 thé 1a:

Nguoi ndp hd so ding ky doanh nghiép 1a nguoi co thim quyén ky vian ban dé nghi dang
ky doanh nghiép (ngudi thanh 1ap doanh nghiép) hodc ngudi duoc ngudi cé thim quyén
ky vin ban dé nghi ding ky doanh nghiép ty quyén thyc hién tha tuc ding ky doanh
nghiép*®.

Nguoi thanh 1ap doanh nghiép hodc ngudi duge iy quyén thuc hién ding ky doanh nghiép
v6i Co quan ding ky kinh doanh theo phuong thirc sau day*’: a) Dang ky doanh nghiép
tryc tiép tai Co quan ding ky kinh doanh;b) Pang ky doanh nghiép qua dich vu buu
chinh;c) Bang ky doanh nghi¢p qua mang thong tin dién tu.

Nguoi c6 thim quyén ky vin ban dé nghi dang ky doanh nghiép c6 thé uy quyén cho t6
chtrc, ca nhan khac thuc hién thu tuc dang ky doanh nghiép theo quy dinh sau day*®:

1. Trudng hop Gy quyén cho ca nhan thuc hién thi tuc dang ky doanh nghiép, kém theo hd
so dang ky doanh nghiép phai ¢ vin ban iy quyén cho ca nhan thyc hién tha tuc lién quan
dén dang ky doanh nghiép va ban sao gidy to phéap 1y ctia ca nhan dugc oy quyén. Vin ban
iy quyén nay khong bét budc phai cong chimg.

2. Trudng hop ty quyén cho t6 chie thyc hién tha tuc dang ky doanh nghiép, kém theo hd
so dang ky doanh nghiép phai c6 ban sao hop ddng cung cap dich vu véi to chire 1am dich
vu thyc hién thi tyc lién quan dén ding ky doanh nghiép, gidy gidi thiéu cta to chic do
cho ca nhan tryc tiép thyc hién thu tuc lién quan dén diang ky doanh nghiép va ban sao gidy
to phap ly cua ca nhan nguoi dugc gidi thigu.

3. Trudng hop Gy quyén cho don vi cung cap dich vu buu chinh cong ich thyc hién thu tuc
dang ky doanh nghiép thi khi thuc hién thu tuc dang ky doanh nghi€p, nhén vién buu chinh
phai nop ban sao phiéu guri hd so theo mau do doanh nghiép cung tng dich vy buu chinh
cong ich phat hanh co chir ky x4c nhan ctia nhan vién buu chinh va ngudi c6 tham quyén
ky van ban dé nghi dang ky doanh nghiép.

4. Truong hop ty quyén cho don vi cung cép dich vu buu chinh khéng phai 13 buu chinh
cong ich thyc hién thii tuc dang ky doanh nghiép thi viéc ty quyén thuc hién theo ndi dung
sau, truong hop cong ty trach nhiém hiru han va cong ty c6 phan c6 nhiéu hon mét nguoi
dai dién theo phap luat thi nguoi dai di¢n theo phap luat thuc hién thu tuc dang ky doanh

“ Piéu 3 Nghi dinh 01/2021/ND-CP ngay 04/01/2021 vé dang ky doanh nghiép.
*Pieu 26 Luat Doanh nghi¢p nam 2020. ‘
8 Piéu 12 Nghi dinh 01/2021/ND-CP ngay 04/01/2021 vé ding ky doanh nghiép.
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nghi¢p phai ddm bao va chiu trach nhi¢m vé viéc thuc hién dung quyén han, nghia vu cua

minh ¥,

1.6 If notaries participate in the registration of the company in a register:

1.6 Néu cong chirng vién tham gia vao viéc ding ky cong ty:

1.6.1 What tasks do notaries take on during registration?

1.6.1 Cong chung vién dam nhdn nhitng cong viéc gi trong quda trinh dang ky?

All Compani | Compani | Never | Exclusive
Compani |es with |es with competenc
es limited unlimited e of
Tat ca cac | liability liability notaries?
cong ty Cong ty|Cong ty Chtrc nang
v6i trach | véi trach doc quyén
nhiém nhiém cua cong
httu han | khong ching
2161 han vién?
Preparing / completing the | {khong Ykhong Ykhong Ydung | Ykhong
application
chudn bi / hoan thanh don ddang
ky
Review of the content of the | k/ong Ykhong Ykhong Ydung | Ykhong
application
Xem xét ndi dung cua don dang
ky
Verification of the identity of | k/hong Ykhong Ykhong Ydung | Ykhong
the parties involved
Xdac minh danh tinh cua cdc bén
lién quan
Obtain  information  from | Ykhong Ykhong Ykhong Ydung | Ykhong
another authority (e.g. check if
the company name is available)
Thu thap thong tin tir co quan
khac (vi du: kiém tra xem tén
cdng ty cé san khong)
Certification of the signatures | Jnéu  c6 | Jnéu  co | Jnéu  co | e méu  co
on the application yéu cau | yéucdau | yéu cdu nguyén | yéu cau
Churng nhdn chit ky trong don
Authentication of the | néu cé | néu o | néu o | Ytw méu  co
application yéu cau | yéucdau | yéu cdu nguyén | yéu cau
Cong chitng ho so dang ky
Send the documents to the | Yk/ong Ykhong Ykhong Ydung | Ykhong
register
Giri cdc tai liéu dén hé thong
dang ky
# Pidu 12 Nghi dinh 01/2021/ND-CP ngay 04/01/2021 vé ding ky doanh nghiép.
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Comments, if applicable:

Do cong ching khong dugc phép tham gia vao hoat dong thanh 1ap doanh nghiép do d6
cac hoat dong trén khong c6 sy tham gia cua cong chirng vién.

1.6.2 If notaries are involved in the registration of the company in a register:

1.6.2.1 Néu céng chitng vién tham gia vao viéc dang ky cong ty trong hé théng dang ky:
1.6.2.1 What are the biggest advantages of the involvement of notaries?
1.6.2.1 Uu diém 16m nhdt ciia viéc c6 cong chieng vién tham gia 1d gi?

Tac gia d tra 10i trong phan 1.5.2.1 Uu diém cua cong ching vién khi tham gia vao viéc
thanh 1ap doanh nghiép.

1.6.2.2 Where does the involvement of notaries bring the most savings (e.g. in time
and money)?

1.6.2.2 Truwong hop nao sw tham gia ciia céng chieng vién mang lai nhiéu tiét kiém nhdt (vi
du: vé thoi gian va tién bac)?

Tac gia d tra 10i trong phan 1.5.2.1 Uu diém cila cong ching vién khi tham gia vao viéc
thanh 1ap doanh nghiép.

1.6.3 If notaries are not involved in the registration, who carries out the registration
instead?
(e.g. parties alone, register courts, administrative authorities)

1.6.3 Néu cong chitng vién khéng tham gia vao viéc ding ky thi ai thie hién viéc ding ky
thay the? (vi du: mot minh cac bén, bo phan dang ky toa dn, co quan hanh chinh)
Tac gia da tra 101 tai phan 1.5.3

2 Scale up:
The notariat and SMEs in the face of the economic crisis. Comprehensive

advice. Possibilities of access to loans and collateral. Reorganisation of loans and
financing. Insolvency and bankruptcy.

Céng chitng va cdc doanh nghiép vira va nhé khi doi mdt véi cude khing hodng kinh té.
Tw van toan dién. Kha nang tiép cdn cac khoan vay va tai san thé chdp. Té churc lai cdc
khoan cho vay va tai tro. Mat kha nang thanh toan (vo ng)va phd san.

2.1 Participation of notaries in the development of the company

2.1 Sy tham gia ciia cong chirng vién vao su phat trién ciia cong ty

In which events in the life cycle of a company are notaries involved in your state?

Trong do cdc sy kién trong vong doi cua mot cong ty co sy tham gia cua cdc cong chung
vién trong tiéu bang cua ban
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Certifica | Auth | All Compan | Compan | Neve | Exclus
tion of | enti- |[com- |ies with |ies with |r ive
signatur | catio | panie | limited | unlimite compe
es n S liability |d -tence
liability of
notarie
s?
Appointment of new | Ykhong | Ykho | Ykho | Ykhong | Ykhong | §dun | Skhon
Directors ng ng g g
B6 nhiém cac Giam déc
mai
Change of the rights of | \khong | Ykho | Ykho | Ykhong | Ykhong | Ydun | Ykhon
representation ng ng g g
Thay déi quyén dai dién
Change of shareholders / | khi co | Ykhi | Khi Ykhi co | Ykhi co | Ytw Ykhon
transfer of shares yéu cau | c6 co yéu cau | yéu cau |nguyé | g
Thay déi cé dong / véu |yéu n
chuyén nhwong c6 phan cau cau'|
Amendment to  the | Ykhi co | Ykhi | Khi Ykhi co | khi co | Ytw e
articles of association yéu cau | 6 co yéu cau | yéu cau | nguyé | nguyén
Sira déi cac diéu khoan yéu | yéu n
ctia hiép hoi cau | cauf
Change of capital Ykhi co |9 khi |9 khi |9 khi co |9 khico|Y tw|Y tw
Thay déi vén yéu cau | c6 co yéu cau | yéu cau | nguyé | nguyén
yéu yéu n
cau cau
Restructuring (change of | Ykiong | kho | Ykho | Ykhong | Skhong | Ydun | §khon
legal form, mergers, ng ng g g
divisions)
Tai cdu trac (thay doi
hinh thtrc phép ly, sap
nhap, chia tach)
Loans and collateral Yco YIco YIco YIco Yco YIco Yco
Cdc khoan cho vay va tai
sdn thé chdp
Change of financing hay | khong | $kho | Ykho | khong¥ | Ykhong | kho | 9Yco
d6i ngudn tai chinh ng ng ng
Insolvency Ykhong | Ykho | Ykho | Ykhong | Ykhong | Ydun | Ykhon
vO ng ng ng g g
Other: 1 1 1 1 1 1 1

Comments, if applicable:

Do phép luat khong quy dinh cong chung vién dugc tham gia vao cac hoat dong trén
nén viéc tham gia phuy thudc vao luat ndi dung quy dinh cu thé dbi véi tung loai giao dich.

Vi dy: Luat Pat dai quy dinh giao dich thé chap bat dong san budc phai dugc cong
chtng, do d6 cac giao dich nay duoc cong chimg. Con d6i v6i cac giao dich khac phap luat
khong budc phai cong chimg nén cac bén thudng lya chon khong cong chimg.
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2.2 Capital and financing:

2.2 Vén va tai chinh:
2.2.1 Background information for the lender

2.2.1 Théng tin co ban vé nguoi cho vay

2.2.1.1 Are there any registers in your country containing information on the
share capital of a company?

2.2.1.1 C6 bat ky sé diang ky nao & quoc gia ciia ban chira théng tin vé vén ¢é phan cia
mot cong ty khong?

Tai Viét Nam cong thong tin qudc gia vé diang ky doanh nghiép
https://dangkykinhdoanh.gov.vn hodc tai trang https://dichvuthongtin.dkkd.gov.vn, s&
cung cip thong tin vé doanh nghiép, nhung thong tin vé vén cia doanh nghiép thi hiém
khi thé hién.

Thong tin vé vbn ciia doanh nghiép s& duge tim thiy da sb tai trang thong tin dién
tur cia doanh nghié¢p trong truong hop doanh nghiép c6 ding tai thong tin. Cac trucmg hop
nay da phan roi vao cong ty niém yét trén san giao dich chiing khoan, c6 thé tim thay tai
day: https://vietstock.vn/san-giao-dich-tai-chinh.htm.

2.2.1.2 Are there any registers in your country containing information on the
financial situation of a company?

2.2.1.2 C6 bat ky s6 dang ky nao ¢ qudc gia cta ban chtra théng tin vé tinh hinh tai
chinh cia mdt cong ty khong?

C6 thé tim thay tinh hinh tai chinh ctia mot s6 doanh nghiép trén cong thong tin dién
tir ctia mot s6 co quan quan 1y nha nudc.

Vi du: Trén san giao dich tai chinh htips.//vietstock.vn/san-giao-dich-tai-chinh.htm

Vi du: Trén Hé thong cong khai tai chinh ctia doanh nghiép do nha nudc lam chu so
htru. http://dnnn.hochiminhcity.gov.vn . Tai day s€ cung cap thong tin tai chinh vé mdt s
doanh nghiép cu the.

2.2.1.3 Are there any registers in your country containing information on the
owners of a company?

2.2.1.3 C6 bat ky s6 déing ky ndao & qudc gia ciia ban chiva théng tin vé chii sé hiru ciia
mot cong ty khong?
S6 dang ky qudc gia khong ¢ thong tin vé cha sé hiru. Trong mét s6 trudng hop
thong tin nay dugc cong khai nhu doan nghi¢p ni€ém yét trén san giao dich ching khoén.
https://vietstock.vn/san-giao-dich-tai-chinh.htm

2.2.1.4 Are there any registers in your country containing information on the
beneficial owner of a company?

2.2.1.4 C6 bat ky sé dang ky nao ¢ quéc gia ciia ban chiva thong tin vé chii s¢ hitu thy
huong cua mot cong ty khong?

Theme Il - 30" International Congress of Notaries - Mexico 2022 26


https://dangkykinhdoanh.gov.vn/
https://dichvuthongtin.dkkd.gov.vn/
https://vietstock.vn/san-giao-dich-tai-chinh.htm
https://vietstock.vn/san-giao-dich-tai-chinh.htm
http://dnnn.hochiminhcity.gov.vn/
https://vietstock.vn/san-giao-dich-tai-chinh.htm

Jens Bormann / Peter Stelmaszczyk

Luat doanh nghi€p hién hanh ctia Vi¢t Nam khong c6 thudt nglt chu s¢ hitu thu
hudng mdt cong ty hay mot doanh nghiép. Do do trén s6 dang ky quoc gia khong c6 thong
tin nay.

2.2.1.5 Can these registers be consulted by anyone?
2.2.1.5 Nhiing dang ky nay c6 thé duoc tu van boi bat ky ai?
If not, under what conditions can the register be consulted?

Néu khéng, diang ky cé thé dwoc tie vin trong nhitng diéu kién ndo?

Tai Viét Nam c6 dich vu phat trién kinh doanh (DVPTKD) 1a dich vu phi tai chinh
(chu yéu 1a dao tao, tu van va hd tro) nham nang cao hi¢u qua hoat dong cua doanh nghi¢p
lién quan dén kha nang tiép can va canh tranh trén thi truong trong nudc va quoc té. Do
d6, muc tiéu chinh cia DVPTKD 14 nang cao k¥ nang quan 1y, tir 46 nang cao ning suit
cua DNNVV. Cuc PTDN Ia co quan chiu trach nhi¢m chinh vé céc chinh sich DVPTKD
tai Viét Nam, mic du mot sb tinh cling dang hoat dong tich cuc trong linh vuc nay. Pac
biét, Cuc PTDN quan 1y ba Trung tim HJ trg DNNVV, thudng dugc biét dén véi tén goi
truéc  dady la  Trung tim HO tr¢ K§y thuat va  dugc  dit
tai ba thanh phd 16n 1a Ha Noi (mién Béc), Pa Ning (mién Trung) va TP. H5 Chi Minh
(mién Nam).

Céac trung tdm hd trg DNNVV duoc thanh 1ap nim 2003 véi sy hd tro tir chinh phu
Nhat Ban, phan anh trong tdm ctia Nhat Ban, coi hi€u qua hoat dong 1a kénh chinh dé tang
nang suat doanh nghiép. Vi du, diéu nay duoc chimg minh bang cac Chuong trinh Nang
cao Ning suat (PIP), dén véi khoang 20.000 DNNVYV trong 15 nim qua. Tuy nhién, s6
lugng it cac trung tAm hd tro DNNVV d@)ng nghia véi viéc cung cép dich vu bi han ché vé
mit dia 1y, vi c6 bang chirng manh mé& cho thay cac doanh nghiép ¢ cang xa trung tim hd
trg DNNVV thi cang it sit dung DVPTKD. Céc trung tim hd trg DNNVV doéng vai trd
quan trong dbi voi su phat trién cua
DNNVV va can duogc cing cd, chang han bang cach cung cip thém ngudn luc cho cac
trung tAm hién co, thanh 1ap thém mot sé trung tim dé mé rong pham vi cung cap dich vu
vé mit dia 1y hodc tan dung cac nén tang truc tuyén hodc di dong dé mo rong pham vi cung
cap dich vu ra nhiéu viing ngoai vi hon®.

2.2.2 Do notaries regularly participate in legal transactions serving the financing of
companies?

2.2.2 Cac cong chung vién co thuong xuyén tham gia vao cdc giao dich hop phap
phuc vu cho viéc tai tro cua cdc cong ty khong?
If yes, which ones?

Theo quy dinh ciia Luat Dat dai nam 2013 va Luat Nha ¢ nam 2014 hop dong thé
chap bat dong san dé bao dam cho nghia vu ctia doanh nghiép budc phai dugc cong ching.

0 OECD, B4o céo chinh sdch DNNVV khoi nghiép tai Viét Nam, Téng quan danh gid va kién nghi chinh séach, tr. 19.
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Do d6 cong chiing vién Vi¢t Nam thuong tham gia vao céac giao dich hop phap phuc vu
cho viéc tai trg cia cua céac cong ty.

2.2.3 Common forms of financing:

2.2.3 Céc hinh thie tai trg phd bién:
2.2.3.1 What forms of financing are common among SMEs in your state?

2.2.3.1 Nhitng hinh thirc tai trg nao phd bién trong cic doanh nghiép vira va nho & tiéu
bang cua ban?

E.g., participation in the company, loans (through banks, through family/friends), micro-
loans through special institutions, crowdfunding, leasing, financing through the supply
chain (encumbering future deliveries)

Vi du: tham gia vao cong ty, cdc khoan vay (thong qua ngan hang, thong qua gia dinh /
ban bé), cac khodn vay vi mé théng qua cdc t6 chire ddc biét, huy dong von cong dong, cho
thué, tai tro thong qua chudi cung g (bao gom cdc giao hang trong twong lai)

Mot sd cac hinh thie tai trg phé bién duoc phan loai dya theo chu thé kinh doanh
va muc dich kinh doanh tir cic ngudn nhu:

- Vbn huy dong thong qua hinh thirc gop von, hop tac dau tu, hop tac kinh doanh,
lién doanh, lién két cta cac to chire, ho gia dinh, ca nhan.

- Vbn vay tir to chirc tin dung, t6 chirc tai chinh dang hoat dong tai Viét Nam;

- Vbn do Nha nuée hd trg truc tiép cho dbi tuong duoc hudng chinh sach

- Vbn hd tro tir cac Quy va cac ngudn hd trg hop phéap khac

- Vbén hop tac gitra cac hg gia dinh, cd nhan; von hd tro cua dong ho, cong déng dan
cu.

2.2.3.2 Is there special government funding for SMEs?
2.2.3.2 Co tai trg dac biét cua chinh phu cho cac DNVVN khong?

C6 nhiéu sy tai tro dic biét cta chinh pht cho cac DNVVN nhu:

Quy phat trién doanh nghiép nho va vira ciia B4 Ké hoach va Pau tu sé tryc tiép cho
doanh nghiép vay von hd tro véi 13i sudt cho khoan vay ngan han 13 2,16% va ddi v6i trung
dai han 13 4% tir khoang quy 3 ndm nay, khi chinh thirc di vao van hanh. Nhimng d6i tuong
dugc wu tién hd tro trong giai doan dau tién Quy cho vay truc tiép 1a cac doanh nghiép khoi
nghiép sang tao hodc nam trong cac chudi gia tri, tham gia lién két nganh. Quy Phat trién
doanh nghiép nho va vira thudc Bo Ké hoach va Pau tu, 1a mot trong cac quy tai chinh
ngoai ngan sach trlen khai cho vay lii suat wu dai danh cho mot s0 d6i tugng nha nudc
khuyén khich phat trién. Qu¥ ndy thanh 1ap tir nim 2013 véi von diéu 1¢ 2.000 ty dong .

Ngay 09/9/2021 Chinh Phu ban hanh nghi quyét sé 105/NQ-CP vé hd tro doanh
nghiép, hop tac x4, ho kinh doanh trong bdi canh dich Covid-19. Muyc tiéu chinh la: 1. Tap
trung khoi phuc, phat trién hoat dong san xuat, kinh doanh cila cac doanh nghiép, hop tac
x4, ho kinh doanh gén v6i bao dam an toan phong, chéng dich COVID-19. 2. H6 trg, thao
g6 kip thoi cac kho khin, vudng méc, diém nghén can tré hoat dong san xuét, kinh doanh,
giam thiéu t6i da s6 doanh nghiép, hop tc x4, ho kinh doanh tam nging hoat dong, giai
thé, pha san do tac dong boi dich COVID-19. Cuy thé gém: Hb tro cat giam chi phi, thao
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gd kho khan vé tai chinh, dong tién cho doanh nghiép, hop tac xa, ho kinh doanh. Ngan
hang Nha nudc Viét Nam: Khan truong nghién ctru stra d6i, bo sung chinh sach quy dinh
vé co cau lai thoi han tra ng, mién, giam 1ai phi, giit nguyén nhom no ddi v6i khach hang
bi anh hudng boi dich COVID-19 theo huéng mo rong ddi tugng, pham vi, thoi gian duge
ap dung chinh sach cho phu hop voi dién bién thuc té cta dich bénh, hoan thanh trong
thang 9 nam 2021.

Riéng tai cac dia phuong: Xem xét giam mirc phi sir dung cong trinh két cau ha
tang, cong trinh dich vu, tién ich céng cong trong khu vuc ctra khiu, cang bién loai I va IA
trén dia ban cho cac doanh nghi¢p, hop tac xa, hd kinh doanh c6 hoat dong Xuét, nhap khau
theo tinh hinh thyc té cta dich COVID-19 va ui thoi gian bat ddu thu phi tai khu vic cira
khau va cang bién néu trén ddi v6i dia phuong chua thyc hién thu phi dé hd trg giam chi
phi cho doanh nghiép, hop tac xa, ho kinh doanh.

Nghi quyét s6 116/NQ-CP ngay 24/9/2021 vé chinh sach hd trg nguoi lao dong va
nguoi sir dung lao dong bi anh hudng boi dai dich COVID-19 tr Quy bao hiém that
nghiép. Theo d6 nguoi s dung lao dong duoc giam mirc dong tir 1% xudng 0% quy tién
luong thang ctia nhitng nguoi lao dong thudc déi tugng tham gia bao hiém that nghiép.
Thot gian giam mirc dong la 12 thang. Tur ngay 01/10/2021 dén 30/9/2022.

Ngay 11/01/2022 Qudc hoi ban hanh nghi quyet 5O 43/2022/QH15 vé chinh sach tai
khoa, tién t& hd tro chuong trinh phuc hoi va phat trién kinh té - xa hoi. Mot trong nhiing
muc tiéu ctia nghi quyét 1a Phuc hoi, phat trién nhanh hoat dong san xuat, kinh doanh, thuc
day cac dong luc ting trudng, vu tién mot sé nganh, linh vuc quan trong, phan dau dat muc
tidu cua giai doan 2021 - 2025: tang truéng GDP binh quén 6,5 - 7%/nam, chi ti€u ng céng
dudi mirc canh bao Qudc hoi cho phép tai Nghi quyét 80 23/2021/QHIS, ty 1€ that nghiép
& khu vuc thanh thi dudi 4%; giit vitng on dinh kinh té vi mo, bao dam cac can dbi 16n
trong trung han va dai han.

Céc chinh sach chinh gom:

1. Chinh séach tai khoa: theo d6 c6 chinh sach giam thué; Chinh sach dau tu phat trién
Tang chi dau tu phét trién tir ngudn ngan sach nha nudc téi da 176 nghin ty dong,
tap trung trong 2 nam 2022 va 2023, bao gdm: V& y té: Vé an sinh x4 hi, lao dong,
viéc lam: Vé hd tro doanh nghiép, hop tac xi, ho kinh doanh: Hd trg 1i sudt
(2%/mam) t6i da 40 nghin ty dong thong qua hé théng cac ngan hang thuong mai
cho mot sd nganh, linh vuc quan trong, cac doanh nghiép, hop tac xa, ho kinh doanh
c¢6 kha ning tra no, c6 kha niang phuc hoi; cho vay cai tao chung cu cii, xdy dung
nha ¢ xa hoi, nha cho cong nhan mua, thué va thué mua; Cép von diéu 1é cho Quy
HO tro phat trién du lich t6i da 300 ty dong;

2. Chinh séach tién t&: Piéu hanh dong b, linh hoat cac cong cu chinh sach tién t& dé
gdp phan gitr vitng on dinh kinh té vi mo, kiém soat lam phat, bao dam an toan hé
théng céc td chire tin dung, ho tro tich cuc cho phuc hoi va phat trién kinh té - xa
héi; nghién ctru dé gilr 6n dinh ty 1€ tdi da von ngén han cho vay trung va dai han,
tinh toan hop 1y ty 1€ du triv bt budc, thuc hién nghiép vu thi truong ma, tai cép
vbn, chi dao céc t6 chirc tin dung tiép tuc tiét giam chi phi hoat dong dé phan dau
giam 14i suat cho vay khoang 0,5% - 1% trong 2 nam 2022 va 2023, nhat 1a d6i véi
linh vuc vu tién;
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3. Chinh sach khac: Giai quyét cac vudng mic trong quy dinh vé ndi dung chi va quan
1y Quy Phat trién khoa hoc va cong nghé ciia doanh nghiép; sir dung khoang 5 nghin
ty déng dé d6i mai cong nghé, vom tao cong ngh¢, wom tao doanh nghi€p khoa hoc
cong nghé, thuong mai hoa két qua nghién ctru khoa hoc va phét trién cong nghé;
giai ma cong nghé; mua thiét bi, may moc, nguyén vat liéu cho doi moi cong nghé,
phuc vu truc tiép hoat dong san xuét, kinh doanh cta doanh nghiép.

2.2.3.3 What forms of financing are common among larger companies in your state?

2.2.3.3 Nhitng hinh thirc tai tro' ndo phé bién giita cdc cong ty Iém hon & tiéu bang ciia
ban?

Pbi voi cac doanh nghiép 16n hon theo Nghi quyet sO 12/2011/Qb-TTg ngay
24/2/2()11 ctia Thi twdéng Chinh pha Vé chinh sach phat trién mot s6 nganh cong nghiép
hd trg!. Vi muc tiéu Nha nuée khuyen khich va tao diéu kién cho cac to chuc, ca nhan
trong va ngoai nudce dau tu phat trién cong nghiép hd tro; Khuyén khich phét trién thi
truong; Khuyén khich vé ha tang co so; Khuyen khich vé khoa hoc va cong nghé, dao tao
ngudn nhan lyc; V& cung cap thong tin; Vé tai chinh. Cu thé vé tai chinh duochd trg nhur
sau:

- Dy 4n san xuat san pham cong nghiép hd tro dugc huong vu dai vé thué xuat nhap
khau theo quy dinh cta phap luat hién hanh veé thué xuat khau, thué nhap khau.

- Dy é4n san xuat san pham cong nghiép hd trg duwoc xem xét vay mot phan von tin
dung dau tu phat trién ciia Nha nudc theo quy dinh hién hanh.

- Du 4n san xuat san pham cong nghiép hd trg cho phat trién cong nghiép cong
nghé cao dugc xem xét, cho hudng cac chinh sach vé thué theo theo quy dinh ctia phap
luat vé cong nghé cao.

-Riéng d6i v6i Chui dau tu cac du 4n san xuat san pham cong nghiép hd tro 1a doanh
nghiép nho va vira dugc hudng cac chinh sach trg gitp tai chinh theo quy dinh tai Nghi
dinh s6 56/2009/ND-CP ngay 30 thang 6 niam 2009 ctia Chinh phu vé trg giup phat trién
doanh nghiép nhé va vira.

2.2.3.4 Which forms of financing for SMEs do you think should be promoted?
Can notaries make a contribution here?

2.2.3.4 Theo ban, nhitng hinh thirc tdi tro nao cho cdc DNVVN nén dwoc thic day? Cong
chung vién co thé dong gop o day khong?
Theo t61 ¢6 hai hinh thirc tai trg cho cac DNVVN nén duogc thic déy do la dao tao
nghé va tai trg von.
Hién nay tai tro vén pho bién tai Viét Nam 1a cho vay c6 thé chap tai san va doanh
nghiép phat hanh trai phiéu.

o Cong nghiép ho tro: 1a cac nganh cong nghiép san xuét vat lidu, phu tung linh kién, phu kién, ban thanh
pham dé cung cép cho nganh cong nghi¢p san xuat lap rép cac san pham hoan chinh 1a tu liéu san xuét
hoidc san pham tiéu ding. Dleu 2 Nghi quyét s6 12/201 1/Qb-TTg ngay 24/2/2011 cua Thu tuéng Chinh
phi1 Vé chinh sach phat trién mot s6 nganh cong nghiép hd trg.
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Trong trudng hop cho vay khong thé chap tai san doi hoi “Nha nudc phai c¢6 cac
quy tac bao vé va minh bach cho nha dau tur nham tao cho doanh nghiép tham gia vay von
cling nhu tao ra tinh thanh khoan cao”2. Piéu nay phai théng qua hoat dong ciia cong
chtng vién trong viéc bao dam tinh xac thuc vé nguoi tham gia thanh 1ap doanh nghiép.

Theo nhan dinh cua to chtitc OECD “O moét s6 qubc gia, khuén khé phap 1y cho
phép cac cong ty chua niém yét dat trai phiéu cong ty riéng 1é, von tuan theo cac yéu cau
bao cdo va x&p hang tin nhiém it nghiém ngét hon. Tuy nhién, viéc thiéu thong tin vé cac
t6 chie phat hanh va tai liéu chuan hoa, thi truong thi cdp kém thanh khoan va su khac
biét vé luat pha san giita cac cong ty trong nganh va cac khu vuc phap 1y hién dang han
ché sy phat trién cua cac thi truong nay”s.

2.2.4 Common forms of collateral

2.2.4 Cdc hinh thire ky quy phé bién

2.2.4.1 What forms of loan collateral are most common among SMEs in your state?

2.2.4.1 Hinh thirc thé chdp khodn vay nao phé bién nhdt trong cdc doanh nghiép vira va
nhé ¢ quéc gia ciia ban?

E.g. loans secured by rights in the company (entered in the register, not entered in the
register), loans secured by real estate (entered in the register, chartered rights, accessory,
non-accessory, transfer by way of security),

cac khoan cho vay c6 bao dam bdng quyén trong cong ty (dwoc ghi vao s6 ddang ky, khong
dwgc ghi vao so dang ky), cac khoan cho vay co6 bao dam bang bt dong san (dwoc ghi vao
s6 dang ky, quyén diéu 16, phu kién, khong phu kién, chuyén nhwong bang cach bao dam),

loans secured by movables (by pledge, transfer by way of security, by letter, by handover),
loans secured by personal liability (guarantees of the owner or persons close to them).

cho vay ¢é bdo dam bang dong san (cam co, chuyen nhieong bang bdo dam, bang thi,
bdng ban giao), cac khodn vay dwoc bao dam bang trach nhiém cd nhan (bdo lanh ciia chii
$0 hitu hodc nhitng nguoi than cdan voi ho).

Hinh thtc cho vay c6 bao dam bang quyén trong cong ty: Phap luat Dan su Viét
Nam quy dinh quyén tai san 1a mot loai tai san va tai san nay dugc phép tham gia giao
dich/chuyén giao trong cac giao dich dan su va thuong mai khi du diéu kién theo quy dinh
ctia phép luat. Tac gia khong tim thiy quy dinh ctia phap luat Viét Nam vé thé chip quyén
trong cong ty.

Lién quan dén loai quyén tai san cu thé phap luat Viét Nam quy dinh nhung 10a1
quyén sau duoc st dung dé bao dam cho nghia vu cua doanh nghlep va cong ty gdm: quyén
tai san d6i véi d6i twong quyén s hitu tri tué, quyén st dung dat va cac quyén tai san khac
nhu quyén doi no®, phan von gop va cb phiéu’’.

52 OECD (2015), New Approaches to SME and Entrepreneurship Financing: Broadening the Range of Instruments,
P.6 https://www.oecd.org/cfe/smes/New-Approaches-SME-full-report.pdf

53 OECD (2015), New Approaches to SME and Entrepreneurship Financing: Broadening the Range of Instruments,
P.6 ht‘tps://Www.oecd.or,q/cfe/smes/N ew-Approaches-SME-full-report.pdf . P.7

4 Piéu 450 Bo luat Dan sy nam 2015.

>% Luat Doanh nghiép nim 2020.
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Phap luat Viét Nam cling cho phép céc cac to chuc va ca nhan st dung tai san thudc
quyén s& hitu ctia minh dé bao 1anh® cho nghia vu cua to chirc va ca nhan khac.

2.2.4.2 Is there special government support for SMEs in collateralising loans?

2.2.4.2 Chinh phii ¢ hé tro dic biét cho cdc DNVVN trong viéc thé chdp cdc khoan vay
khong

Su hd tro cia chinh phii cho cac DNNVV theo nhiéu hinh thtrc khac nhau nhu: To
chtrc chinh tri - x4 hoi & co sé c6 thé bao dam bang tin chip cho ca nhan, ho gia dinh nghéo
vay mot khoan tién tai t6 chirc tin dung dé san xuat, kinh doanh, tiéu dung theo quy dinh
cua phap luat’’.

Bén canh d6, Chinh phu hd tro dic biét cho cac doanh nghiép vira va nho trong viée
vay von tai Quy bao lanh tin dung doanh nghiép nhé va vira, 1a quy tai chinh nha nudc
ngoai ngan sach, hoat dong khong vi muc tiéu loi nhuan, do Uy ban nhan dan cép tinh
thanh 1ap. Quy bao lanh tin dung doanh nghiép nho va vira thyc hién chirc niang cap bao
lanh tin dung cho doanh nghi¢p nhé va vira. Viéc bao lanh tin dung cho doanh nghiép nho
va vira dua trén tai san bao dam hodc phuong 4n san xut, kinh doanh kha thi hodc xép
hang tin nhi¢m ctia doanh nghi¢p nho va vira. Quy bdo lanh tin dung doanh nghi€p nho va
vura phai thuc hién ding, dﬁy da nghia vu bao 1anh da cam Két; khong dugc tu chdi bao
lanh cho doanh nghiép nhé va vira di diéu kién duoc bao 1anh’®,

2.2.4.3 What forms of collateral for loans are particularly common among larger
companies in your state?

2.2.4.3 Hinh thirc thé chdp cho cdc khoan vay ndo la dic biét phé bién giita
cdc c¢éng ty I6m hon & tiéu bang ciia ban?

Hinh thtc thé chap phd bién nhét cho cac daonh nghiép 16n 1a thé chap bang dong
san va bat dong san®.

2.2.5 Does your state have a register of rights related to real estate?
What percentage of the country’s area is covered there?
Are notaries involved in the registration of rights?

Tiéu bang cta ban c6 dang ky céc quyen lién quan dén bat dong san khong?
Bao nhiéu phan tram dién tich ciia quéc gia dirgc bao phu o do?
Céng chitng vién c6 tham gia vao viéc dang ky quyén khéng?

Tai Viét Nam dang ky dat dai 1a bat budc d6i voi nguoi st dung dat va ngudi dugce
giao dit dé quan 1y; ding ky quyén so hitu nha ¢ va tai san khac gin lién véi dat thuc hién
theo yéu cau ctia chi s¢ hiru. Pang ky dat dai, nha ¢ va tai san khac gan lién v6i dat gdm
dang ky 1an dau va dang ky bién dong, duoc thyc hién tai to chirc dang ky dat dai thude co

3¢ Piéu 335 BO luat Dan sy nam 2015.

57 Piéu 344 B6 luat Dan sw nam 2015.

5 Pidu 9 Luat hd tro doanh nghié€p nho va vira nam 2017.
5 Piéu 318 BO luat dan sy nam 2015.
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quan quan ly dat dai, bang hinh thirc dang ky trén giay hodc dang ky dién tir va c6 gia tri
phap 1y nhu nhau®’.

Tinh dén 31/12/2013 Bo Tai nguyén va mdi truong cho biét, theo két qua tong hop
tir cac dia phuong, dén nay (2013) ca nudc di cap dugc 41,6 triéu gidy chimg nhan voi
téng dién tich 22,9 triéu ha, dat 94,8% dién tich cac loai dat dang str dung phai cap gidy
ching nhan. c6 63/63 tinh, thanh phd hoan thanh co ban, dat trén 85% tong dién tich cac
loai dat can cap gidy ching nhan®'.

Tinh dén ngay 31 thang 12 nam 2020, tong dién tich dat tw nhién: 33.134.427 ha,
bao gom: Dién tich nhém dat nong nghiép: 27.983.482 ha; Dién tich nhom dat phi nong
nghiép: 3.931.119 ha; Dién tich nhém dét chua st dung: 1.219.826 ha (Dién tich chi tiét
tig loai dét, timg loai d6i twong sir dung, d6i twong quan 1y duoc thé hién trong biéu hién
trang su dung dat nam 2020 cta ca nudc, cac vung kinh té - x4 hoi va cac tinh, thanh phé
truc thudc Trung uong ).

Tai Viét Nam cong ching vién khong tham gia vao viéc dang ky quyén lién quan
dén bat dong san.

2.2.6 Is there a general register of collaterals in your state?
Are notaries involved in the registration?

C6 s6 dding ky chung vé tai san thé chdp & tiéu bang ciia ban khéng?

Cdc cong chung vién co tham gia vao viéc dang ky khong?

Tai Viét Nam, thé chép bat dong san la mét trong cac giao dich bét budc phai dang
ky, thugc nhom dang ky bién dong.

Cong ching vién Viét Nam khong tham gia vao viéc dang ky nay.

2.2.7 Do many entrepreneurs in your state have assets that are not registered in a
reliable register and therefore cannot be used as collateral?

2.2.7 C6 nhiéu doanh nhan & tiéu bang ciia ban cé tdi san khéng dwoc dang ky trong
mét s6 déing ky ddng tin cdy va do dé khéng thé dwoc sir dung lam tdi san thé chap
khong?

(E.g. farmers who cultivate land of which they cannot reliably prove their ownership)

néng dén canh tic dit ma ho khéng thé chimg minh dwoc quyén sé hivu mét cach déang tin
cay

60 Pidu 95 Luat Dat dai nam 2013.

®'Truy cdp ngdy 15/1/2022 tir https:/stnmt.quangbinh.gov.vn/3cms/da-cap-hon-41-trieu-%E2%80%9Cso-
do%E2%80%9D-tren-ca-nuoc.htm

62 https://monre.gov.vn/Pages/phe-duyet-va-cong-bo-ket-qua-thong-ke-dien-tich-dat-dai-cua-ca-nuoc-nam-
2020.aspx?cm=Tin+chuy%C3%AAn+ng%C3%A0nh
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Tai Viét Nam c6 nhing kho khin con ton tai din dén cé truong hop doanh nhan
chua duoc cip gidy ching nhan hay chua duoc ding ky vao so dang ky dang tin cdy, do
d6 ngudi sir dung dat khong thé st dung bat dong san lam tai san thé chap. Vi du:

Vi¢c quy hoach va thuc hién ké hoach sir dung dAt chua sat vai tinh hinh thyc tién;
Tinh trang l4n chiém dét, st dung dat nong nghiép khong ding muc dich dién bién phirc
tap, viéc chuyén ddi muc dich sir dung dat chua bao dam quy dinh.vi¢c st dung dat nong
nghiép con manh miin, gay kho khan cho viéc thyc hién canh dong 16n. Cong tac cap Gidy
chtng nhan QSDP nong, 1am nghiép chua hoan thanh theo tién d6; Nhiéu du an c¢6 thu hoi
dat nong nghiép cham hodc khong c6 kha ning thuc hién; Viéc trién khai cac du an dau tu
san xuat kinh doanh linh vic nong nghiép con lung ting, chua tao ra duogc sy lién két dé
nang cao hiéu qua trong quan 1y str dung dat néng nghiép®.

Chu dau tu vi pham phap luat dat dai (nhu chua ndp tién st dung dat), vi pham phap
luat vé nha & (xay dung khong ding gidy phép, thiét ké duoc duyét, nang tang, tu ¥ chuyén
d6i cong nang...)%.

2.3 Financing challenges

2.3 Thach thire vé tai chinh

2.3.1 What do you think are the biggest challenges for SMEs when it comes to
financing?

2.3.1 Ban nghi déau la thach thire 16n nhat déi véi cac doanh nghiép vira va nho khi
lién quan den tai chinh

Theo tac gia thach thirc 16n nhat d6i v6i cac DNVVN lién quan dén tai chinh gdm:

Thir nhat: khong c6 tai san thé chip dé bao dam cho cac khoan vay.

Thir hai: Cac hinh thirc chtng khoan hoa ng va trai phiéu dugc bao hiém (Debt
securitisation and covered bonds)®® hay hinh thitc huy doéng von tir cong dong
(Crowdfunding) chua thyuc su phé bién tai Viét Nam ddi véi cac DNVVN.

Thur ba: hinh thire cho vay gitra ¢4 nhan vdi cd nhan (Peer-to-peer lending) ma khong
c6 tai san thé chip hodc lich sir giao dich (a credit history) van con han ché, chi xay ra doi
v6i quan hé than thudc trong gia dinh hodc ban bé ciia doanh nhan. Nhu hinh thirc nha dau
tu thién than (Angel Investor or business angels)®

3https://baotainguyenmoitruong.vn/dien-bien-kho-khan-trong-quan-ly-su-dung-dat-nong-nghiep-
236758.html

6 https://dangcongsan.vn/kinh-te-va-hoi-nhap/thao-go-vuong-mac-trong-cap-giay-chung-nhan-dat-dai-
va-nha-0-543639.html

8 OECD (2015), New Approaches to SME and Entrepreneurship Financing: Broadening the Range of Instruments,
P.6.

% OECD (2015), New Approaches to SME and Entrepreneurship Financing: Broadening the Range of Instruments,
P.9.
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Thir tu: cac hinh thirc nhén ting cho tai san 1a bat dong san d6i voi DNVVN khong
dugc phép. Doanh nghiép ban tai san hinh thanh trong twong lai bat budc phai c6 nhing
diéu kién nhat dinh va phai duoc su dong ¥ tir co quan quan Iy nha nudc.

Thir nam: khé khin trong viéc bat can xing vé thong tin va ting cuong tinh minh
bach trén thi truong lam giam sy phat trién cia cac cong cu tai chinh thay thé cho cac doanh
nghiép vira va nho.

2.3.2 Could notaries help here (possibly by being given additional competences)?

2.3.2 Cdc cdng chitng vién cé thé giip gi & ddy (c6 thé bang cdch dwoc cung cdp thém
nang luc)?

Cong chimg vién c6 thé ting cudng tinh minh bach cho cac DNVVN thong qua hoat
dong cung cap tinh xéac thyc doi voi cac thong tin lién quan dén vi¢c thanh lap va hoat dong
cua doanh nghiép.

Tai Viét Nam cong chung vién chua tham gia vao qua trinh thanh 1ap doanh nghiép.
Trong pham vi giao dich ctia doanh nghiép, cong chirg han ché trong mét sd cac giao dich
nhu thé chip va gop von bang bt dong san. Trong twong lai cong chimg vién Viét Nam
can ting cudng nang luc dé hd tro doanh nghiép trong van dé cung cap thong tin.

2.3.3 Do women encounter special problems when it comes to financing?

2.3.3 Phu nit ¢6 gdp phdi nhitng van dé ddc biét khi lién quan dén tai chinh khéong

(E.g. because they are not perceived as equal business partners, because they rarely have
property of their own to use as collateral, or because they are typically not entered in the
register)

boi vi ho khéng dwoe coi la doi tdc kinh doanh binh dang, béi vi ho hiém khi c6 tai san ciia
riéng minh dé sir dung lam tai san thé chdp, hodc vi ho thieong khong dwege ghi vao sé ding
ky

Tai Viét Nam, chién lugc Quéc gia vé Binh déng Gioi giai doan 2011-2020 dat muc
tiéu tang ty 16 DNNVV do phu nit 1am chu 1én it nhat 35% nam 2020 va chi dao cac bd
phéi hop thyc hién chién lugc trén toan qubc. Trude ddy, hd tro cia chinh pht danh cho
phu nir khai nghiép con han ché. Tuy nhién, “Dé an 9397 (“Hb trg phuy nit khoi nghiép giai
doan 2017-20257) do Chinh phu cong b gitra naim 2017 1a mot sang kién tAm c& véi cac
muc tiéu ddy tham vong nham ting s6 luong doanh nghiép khéi nghiép do phu nit lam chu
va cung cap dich vu tu van cho nhiing doanh nghiép khoi nghiép nay. Trong twong lai, véi
chu truong léng ghép tinh thﬁn phu n@t khéi nghiép trong céc chinh sach quéc gia, chinh
phu cling ¢6 thé dam bao rang cac doanh nghiép do phu nit lam chii duoc xuat hién day du

trong tat ca cac co ché khuyén khich va chuong trinh wu di trong khuon kho Luat H tro
DNNVV?,

7 OECD (2021), Nghién ctru ciia OECD vé Doanh nghi€p nho va vira va khoi nghiép, Béo cdo chinh sach
DNNVV va khoi nghi€p tai Viét Nam, tong quan danh gid va kién nghi chinh sach, tr.16. tu
https://www.oecd.org/cfe/smes/VN%20SMEE%20Policy%20highlights%20VN.pdf
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Luat H6 trg doanh nghiép vira va nhd tai Viét Nam quy dinh : Doanh nghiép nhé va
vira do phu nit 1am chi 12 doanh nghiép nhé va vira ¢6 mot hodc nhiéu phu nit s¢ hiru tir
51% von diéu 18 trg 18n, trong d6 c6 it nhat mot ngudi quan 1y diéu hanh doanh nghiép do.
Truong hop nhiéu doanh nghiép nho va vira ciing dép ing diéu kién hd tro theo quy dinh
cua Luat nay thi uvu tién lga chon doanh nghiép nho va vira do phu nir lam chu, doanh
nghiép nho va vira st dung nhiéu lao dong nir hon.

Do @6, phu nit khong gip phai nhitng van dé dic biét lién quan dén tai chinh tai Viét
Nam.

2.3.4 Are efforts being made to improve women’s rights with the help of notaries?

2.3.4 C6 né lyc cdi thién quyén cua phu nit voi su giup do cua cdc cong chung vién khong

(E.g. by training notaries to pay attention to the equal registration of women; by training
notaries to specifically advise women)

Luat Hon nhéan va gia dinh ctia Viét Nam ghi nhan van d¢ tai san vo chong trong thoi
ky hon nhan 13 tai san chung, cho du trén gidy chimg nhan quyén s hitu tai san chi ghi tén
mot minh ngudi chong.

Hoi cong ching vién tai mot sé dia phuong di cai thién ndi dung trén bang nd luc
ghi tén nguoi vo 1én gidy chimg nhan quyén sé hitu, sit dung tai san thong qua cac cong
van phdi hop véi co quan cip gidy chimg nhan quyén str dung dat quyén so hiru nha o va
tai san khac gan lién véi dat.

2.4 Enforcement of claims

2.4 Thuee thi yéu cdu

2.4.1 Are contractual claims that have arisen with the involvement of a notary easier
to enforce than those that have arisen without notarial involvement?

2.4.1 Céc khiéu nai theo hop dong phdt sinh véi sy tham gia ciia cong chimg vién c6 dé
thi hanh hon nhitng khiéu nai phat sinh ma khéng c6 sw tham gia ciia cong chimg vién hay
khong

(E.g. because of enforceability of notarial acts or increased evidential value)

vi kha nang thuc thi cua cac hanh vi cong chung hodc tang gid tri chung cu

Luat cong ching Viét Nam quy dinh “Hop ddng, giao dich duoc céng chimg co
hiéu luc thi hanh ddi v6i cac bén lién quan; trong trudng hop bén co nghia vu khong thuc
hién nghia vu ctia minh thi bén kia c6 quyén yéu cau Toa an giai quyét theo quy dinh cia
phap luat, trir truong hop cac bén tham gia hop dong, giao dich co thoa thuan khac. Hop
ddng, giao dich dugc cong ching co gia tri chimng ctr; nhitng tinh tiét, su kién trong hop
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dong, giao dich dugc cong chimg khong phai chimg minh, trir trudng hop bi Toa an tuyén
b0 1a v6 hiéu°®,

Céc khiéu nai’theo hop dong phat sinh véi sy tham gia ciia cong ching vién dé thi
hanh hon nhiing khi€u nai phat sinb ma khong c6 sy tham gia cua cong chfrng vién. Dieu
nay chirng minh qua viéc giai quyét cac vu an tai Toa an nhan dan céc cap tai Viét Nam
trong thoi gian vira qua.

2.4.2 Are notaries involved in the enforcement of claims? If so, in what way?

2.4.2 Cdc céng chitng vién cé tham gia vao viéc thuwc thi cac yéu cau khéng? Néu vdy, theo
cdch nao

Tai Viét Nam cac cong chung vién khong tham gia vao qua trinh thyc thi phép luat.
Vi¢c thuc thi phap luat theo thoa thudn trong van ban cong chung cac bén ty thuc hién.
Trong mdt sé truong hop cong chimg vién chi chimg nhan nhitng ndi dung cac bén da thuc
hién va dé nghi cong chimg vién chirg nhan, nhur chdm dirt mét s6 cac hop dong giao dich
khi céc bén khong tiép tuc thuc hién hoac da thuc hién xong.

2.5 Reorganisation of companies, loans and financing

2.5 T6 chire lai cong ty, cdc khodn vay va tai chinh

2.5.1 What are typical corporate restructuring measures in Yyour state?
Are notaries usually involved in those measures?
2.5.1 Cdc bién phdp tdi cdu triic doanh nghiép dién hinh ¢ tiéu bang ciia ban la gi?

Cdc cong churng vién co thwong tham gia vao cdc bién phap do khong?
(E.g. mergers, spin-off of healthy parts of the company, change of legal form)

sdp nhdp, chia tach cdc b phdn lanh manh cia cong ty, thay doi hinh thire phdp Iy
Céc hinh thirc t6 chirc lai cong ty nhu: chia tach, sép nhéap, hay thay doi loai hinh

doanh nghiép déu khong co su tham gia ctia cong chimg vién.

2.5.2 What are typical measures to restructure corporate financing in your state?
Are notaries usually involved in those measures?

2.5.2 Cdc bién phdp dién hinh dé tdi cdu triic tai chinh doanh nghiép & tiéu bang ciia ban
la gi? Cac cong chung vién co thuong tham gia vao cac bién phap do khong?

(E.g. equity financing, taking out new loans, exchange of collateral)

tai tro- von ¢6 phan, vay von méi, trao doi tai san thé chdp

Céc bién phap tai cau tric tai chinh doanh nghiép cong ching vién khong tham gia.
Cong chung vién chi tham gia ching nhan céc giao dich cu thé ma phap luat budc cong

% Piéu 5 Luat Cong chimg nim 2014,
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chung nhu: hop dong thé chap, cac hgp dong lién quan dén trao doi tai san the chap (vi du:
rut bot hay bo sung tai san thé chap).

2.6 Insolvency

2.6 Mat kha ndng thanh todn

2.6.1 Do notaries regularly take on special tasks in the event of insolvency or
bankruptcy of a company? If yes, which ones?

2.6.1 Cdc cong chung vién co thuong xuyén dam nhdn cdc nhiém vu dac biét trong truong
hop cong ty mat kha nang thanh todn hodc pha san khong? Néu co, nhitng cdi nao?

Tai Viét Nam cong ching vién khong dam nhan cac nhi€ém vu dac biét trong truong
hop cong ty mat kha ning thanh toan hodc pha san.

2.6.2 If notaries are involved:
What important changes have been introduced in the area of insolvency law
in the last 20 years?
Did these changes have an impact on the activities of notaries?

2.6.2 Néu céng chitng vién tham gia: Nhitng thay doi quan trong nao da dwoc dwa
ra trong linh viee ludt phd san trong 20 nam qua? Nhitng thay doi nay c¢é anh hudng
gi dén hoat dong ciia céng chitng vién khong?
Tai Vi¢t Nam cong chung vién khong tham gia vao quat trinh pha san ctia doanh
nghiép. Do d6 khong co s6 liéu dé so sanh sy thay d6i trong thoi gian vira qua.

2.7 Consumer protection

2.7 Bado vé nguoi tiéu dung

2.7.1 Do notaries provide special protection for consumers and SMEs in the context
of borrowing?

2.7.1 Cdc ¢éng chitng vién c6 cung cdp bién phdp bdo vé ddc biét cho nguoi tiéu ding va
doanh nghiép vira va nho trong boi canh vay no khong?

(E.g. by providing neutral advice, by drafting contracts, by checking contracts for legal
conformity)

bdng cach dwa ra loi khuyén trung ldp, bdng cdch soan thdo hop dong, bang cdach kiém tra
hop dong vé su phu hop phadp ly

Trong bdi canh vay no thong qua hop dong thé chap tai san 1a dong san va bat dong
san hodc trong truong hop kh()ng cO tai san béo dam (tin chép) thi nguoi yéu cau cong
chung noi chung tai Viét Nam déu duoc cung cap dich vu cong vé cong chimg. D6 1a cong
chtng cugn cap tinh xac thyc va tinh hop phap vé hop dong giao dich cho ngudi yéu cau
cong chung.
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Trong mét s6 truong hop phap luat bao vé ngudi tiéu dung Viét Nam bat bude bén ban
hang hay bén cung cp dich vu phai stir dung hop dong méu thi khi tham gia giao dich tai
céc t6 chirc hanh nghé cong chimg d6i voi mot sb giao dich bat budc thi cong ching vién
phai ap dung hozc kiém tra sy tuan thu hop dong mau nay.

3 Digitalisation:
Online formation of companies. The European Directive. Advantages and
disadvantages.

S0 héa:
Hinh thanh cong ty truc tuyén. Chi thi Chau Au. Uu diém va nhugc diém.

3.1 Is it possible in your state to form a company online without one of the parties
appearing in person before the competent authorities (notary, register) or is the
introduction of such an option being planned?

3.1 C6 thé & tiéu bang ciia ban dé thanh ldp mdt cong ty truc tuyén ma khéng can mot
trong cac bén truc tiép xudt hién trudc co quan co tham quyén (cong chung, dang ky) hay
viéc dua ra mot phuwong an nhu vay dang dwoc lén ké hoach?

| Yes | es | No K |

)l

If such an option does not yet exist but is being planned, the following questions refer to
the planned procedure.

Néu mét lwa chon nhur vay chua ton tai nhung dang duoc lén ké hoach, cdc cdu héi sau
day de cdp den quy trinh da duoc lén ké hoach.

Dang ky doanh nghiép qua mang thong tin di¢n tir 1a viéc nguoi tha‘lnh 1ap doanh
nghlep hoac doanh nghié¢p thuc hi¢n viéc dang ky doanh nghlep thong qua cong thong tm
qudc gia vé dang ky doanh nghlep T6 chuc, ca nhan c6 quyén lya chon sir dung chit ky s6
theo quy dinh ctia phap luat vé giao dich dién tir hodc st dung Tai khoan dang ky kinh
doanh dé ding ky doanh nghiép qua mang thong tin dién tar. Mot Tai khoan diang ky kinh
doanh chi duoc cip cho mot ca nhan. C4 nhan duoc cap Tai khoan dang ky kinh doanh
chiu trach nhiém trudc phap luat vé tinh chinh xac, hop phap cua cac thong tin dang ky dé
duogc cap Tai khoan dang ky kinh doanh va viéc sir dung Tai khoan ding ky kinh doanh®.

3.2 Application for registration in the commercial register

3.2 Pon ding ky vao sé ding ky thirong mai

These questions only relate to the entry of a company in a register, not to the conclusion of
the articles of association (see questions below).

%Nghi dinh s6 01/2021/NB-CP ngay 04/01/2021 vé Ping ky doanh nghiép.
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Nhitng cdu hoi nay chi lién quan dén muc nhdp cua mot cong ty trong so dang ky, khong
lién quan den ket ludn cua cac bai bdo lién két (xem cdau hoi bén duoi).

3.2.1 Is the commercial register (also) kept digitally?

3.2.1 S6 ding ky thiwong mai (ciing) c6 dwoc luu gitt bang ky thudt sé khong

C6 mot s6 hoat dong thwong mai phap luat bit budc phai ding ky. Vi du: Thuong
nhan, t6 chtrc tién hanh dang ky truc tuyén véi Bo Cong Thuong vé viée thiét 1ap website
cung cép dich vu thuong mai dién tr trude khi chinh thirc cung cép dich vu dén nguoi
dung’®; “Céc thuwong nhén, to chirc tién hanh hoat dong danh gia tin nhiém website thuong
mai dién tir, cung cap dich vu chimg thuc hop dong dién tir phai tién hanh dang ky véi Bo
Cong Thuong’!. Piang ky hoat dong khuyén mai, thong bao két qua khuyén mai véi co
quan quan 1y nha nuéc vé thuong mai’?; Hoi cho, trién 1dm thuong mai t6 chirc tai Viét
Nam phai duoc dang k¥ va phai dugc xac nhan bang vin ban ctia co quan quan 1y nha nudc
vé thuong mai tinh, thanh phé truc thudc trung vong noi t6 chirc hoi cho, trién 1am thuong
mai’®. Pang ky nhuong quyén thuong mai Cong thong tin Quan 1y hoat dong thuong
mai dién tir do Bo Cong thwong quan 1y cé trach nhiém cung cap dich vu cong truc tuyén
ddi vai tha tuc néu trén’.

3.2.2 May the application for registration in the commercial register (also) be
submitted electronically?

3.2.2 C6 thé nép don dang ky vao sé ding ky thirong mai (dong thoi) dudi dang dién tir
khong?

Nguoi ndp don cé thé vira nop truce tiép bang cach thyc hién qua duong buu dién
hodc tai tru s& co quan hanh chinh va dong thoi ndp don dang ky dudi dang dién ta.
Truong hop dang ky dudi dang dién tir, ndp tai: http://online.gov.vn/.

3.2.3 Is the notary involved in the application for registration in the commercial
register?

3.2.3 Cong ching vién c6 tham gia vao viée ding ky vao so dang ky thuong mai khong

Tai Viét Nam cong chimg vién khong tham gia vao viéc dang ky vao s6 ding ky
thuong mai.

3.2.4 Is it (also) possible to inspect the commercial register digitally?

3.2.4 C6 (ciing) c6 thé kiém tra sé dang ky thwong mai bang ky thudt sé khong

Céc bén lién quan c6 thé kiém tra s6 thuong mai bang k¥ thut sb.

70 Piéu 55 Nghi dinh 52/2013/ND-CP ctia Chinh pht ngay 16/5/2013 vé Thuong mai dién t.

7' Nghi dinh sd 85/2021/ND-CP ngay 25/9/2021 vé stra d6i b dung mot sé diéu ciia Nghi dinh sd
52/2013/ND-CP ngay 16/5/2013 ctia Chinh phu vé thuong mai dién tir.

72 Piéu 101 Luat Thuong mai 2005.

73 Piéu 132 Luat Thuong mai nam 2005.

74 Nghi dinh 52/2013/ND-CP ctia Chinh pht ngay 16/5/2013 vé Thuong mai dién tir
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3.3 Online formation (articles of association or minutes of the articles of association)

3.3 Hinh thanh triec tuyén (cdc diéu 1é lién két hodc bién bdn cdc théa thudn, diéu 1é lién
két)

These questions relate to the conclusion of the articles of association or minutes of the
articles of association and similar agreements, not to the registration (see questions above).

Nhitng cdu héi nay lién quan dén két ludgn ciia cdc diéu khodn lién két hodc bién ban ciia

cdc diéu khoan lién két va cdc thoa thudn tuwong tu, khong lién quan dén viéc dang ky (xem

cac cau hoi o trén).

3.3.1 Isthe notary involved in the online formation (articles of association or minutes
of the articles of association) (or is this planned)?

3.3.1 Céng chirng vién c6 tham gia vao viéc hinh thanh truc tuyén (cdc bai béo lién
ket hodac bién ban cac bai bao lién két) (hay viéc nay duoc lén ke hoach)?

[Yes K | No | {No |

3.3.2 Fundamental considerations:

3.3.2 Nhitng cdn nhdc co ban:
3.3.2.1 For which company types is online formation intended?
3.3.2.1 Dy dinh hinh thanh truc tuyén loai hinh cong ty nao

Tai Viét Nam cong chung vién khong tham gia vao viéc hinh thanh cong ty truc
tuyén.

3.3.2.2 Is online formation limited to formations by natural or legal persons?
If both are permitted, who is more often involved in online formations?

3.3.2.2 Viec hinh thanh truc tuyén co gioi han trong viéc hinh thanh boi thé nhan hodc
phdp nhdn khéng? Néu ca hai déu dwge cho phép, ai thwong xuyén tham gia vao cdc
hinh thirc triec tuyén hon?

bang ky doanh nghiép qua mang thong tin dién tr 1a viéc ngudi thanh 1ap doanh
nghiép hodc doanh nghiép thuc hién viéc dang ky doanh nghiép thong qua cong thong tin
qudc gia vé dang ky doanh nghiép. T6 chuc, ¢4 nhan c6 quyén lya chon sir dung chit ky s6
theo quy dinh ctia phap luat vé giao dich dién tir hodc st dung Tai khoan dang ky kinh
doanh dé ding ky doanh nghiép qua mang thong tin dién tur.

Mot Tai khoan dang ky kinh doanh chi dugc cép cho mot ca nhan. Ca nhan duoc
cap Tai khoan dang ky kinh doanh chiu trach nhiém trudc phap luat vé tinh chinh xéac, hop
phap cia cac thong tin ding ky dé dugc cap Tai khoan dang ky kinh doanh va viéc st dung
Tai khoan dang ky kinh doanh”.

> pidu 42 Nghi dinh 01/2021/ND-CP ngay 04/01/2021 vé dang ky doanh nghiép.
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Nhu vdy, theo quy dinh néu trén thi thé nhan dugc cap tai khoan dang ky kinh doanh,
thé nhan c6 thé thuc hién cho chinh minh hoic dai dién cho nhém ngudi hoac doanh nghiép.

3.3.2.3 Is online formation limited to formations by sole proprietors?

If not, who is more often involved in online formations: Individuals or a
group of persons?

3.3.2.3 Viéc hinh thanh truc tuyén c6 gidi han trong cdc hinh thire ciia chii s6 hitu duy
nhat khong? Néu khong, ai thuwong tham gia vao cac hinh thuc truc tuyén hon: Ca nhdn
hay mot nhom nguoi?
Phép luat khong han ché viéc hinh thanh truc tuyén theo hinh thtic cua chu so hitu.
Theo quy dinh thi mdt Tai khoan dang ky kinh doanh chi dugc cap cho mdt ca nhan, do do6
chi ¢6 nguoi dai dién cho nhom ngudi xin phép thanh 1ap doanh nghiép s€ c6 quyén dugc
cap mot tai khoan. Do do6 chi cd nhan (dai di¢n) dugc cap tai khoan dang ky truc tuyén.
3.3.2.4 Is online formation limited to formations involving a cash contribution?
If not, are cash contributions or contributions in kind more common?
3.3.2.4 Hinh thitc truec tuyén cé gici han trong cdc hinh thirc lién quan dén déng gop
tien mat khong? Néu khong, cac khoan dong gop bang tién mat hay bang hién vat co
pho bién hon khong?
Hién nay cé hai trudng hop la ding tién mit va khong dung tién mat (cash
formations va non-cash formations), gop von bang hién vat, bat dong san co6 phiéu... Tai
Vi¢t Nam nguoi dang ky tu chiu trach nhiém vé hinh thirc gép von kinh doanh.

3.3.3 Contact and preparation:

3.3.3 Lién hé va chuan bi:

3.3.3.1 Do you use a specially developed platform for the entire online formation
(incl. e.g. contacting, preparation) or third party programmes (e.g.
Dropbox, Skype, FaceTime, email)?

3.3.3.1 Ban c¢6 sir dung mét nén tang duoc phat trién dic biét cho toan bo hinh
thire truc tuyén (bao gém ca lién hé, chuan bi) hodc cac chuong trinh cua bén
thir ba (vi du: Dropbox, Skype, FaceTime, email) khong?

Cong ching vién Viét Nam khong tham gia vao viéc thanh lap doanh nghi¢p nén khong
6 noi dung dé tra 10i.
3.3.3.2 How is the IT security of these systems ensured?
3.3.3.2 Bio mdt CNTT ciia cdc hé thong nay dwoc dam bdo nhuw thé nao?
(E.g. protection against cyberattacks) bao vé chdng lai cac cudc tin cong mang
Cong chung vién Viét Nam khong tham gia vao viéc thanh 1ap doanh nghi¢p nén
khong c6 ndi dung dé tra 101.

3.3.3.3 Can the founder select and contact a notary via the platform?
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3.3.3.3 Nguoi sang lap co thé chon va lién hé voi cong chung vién thong qua nén tang
khong
Cong chung vién Vi¢t Nam khong tham gia vao viéc thanh 1ap doanh nghiép nén
khong ¢ noi dung dé tra 1oi.
3.3.3.4 Can the founder provide the notary with information about the intended
formation in advance by electronic means?
3.3.3.4 Nguoi thanh ldp cé thé cung cdp truée cho céng chieng vién théng tin vé du
dinh hinh thanh bang phwong tién dién tir khéng?
Cong chung vién Vi¢t Nam khong tham gia vao viéc thanh 1ap doanh nghiép nén
khong ¢ noi dung dé tra 1oi.
3.3.3.5 Can the notary send the founder a draft of the instrument of incorporation
in advance electronically?
3.3.3.5 Cong chitng vién cé thé giri truée cho ngwoi sang Idp ban thao van kién thanh
lgp bang dién tir khong?
Cong chung vién Vi¢t Nam khong tham gia vao viéc thanh 1ap doanh nghiép nén
khong c6 noi dung dé tra 1oi.

3.3.4 Identification of the parties:

3.3.4 Nhdn dang cua cdc bén

3.3.4.1 Is a video conferencing tool used for authentication? Is the use mandatory
or optional?

3.3.4.1 Cong cu hoi nghi truyén hinh c6 dwoc su dung dé xac thuc khong? Viéc sur dung la
bdt buéc hay tity chon?

Cong chung vién Vi¢t Nam khong tham gia vao viéc thanh 1ap doanh nghiép nén
khong ¢ noi dung dé tra 1oi.
Trong hoat ddng cong ching cac hop dong giao dich khac, viéc cong ching thong

qua cong cu 12 hoi nghi truyén hinh ciing chua dugc st dung tai Viét Nam.

3.3.4.2 If so, is a specially developed video conferencing tool or a third-party
programme used for authentication (e.g. Skype, FaceTime, Teams)?

3.3.4.2 Néu vay, mot cong cu hoi nghi truyén hinh dwoc phat trién dac biét hay mot
chuwong trinh cua bén thu ba dwoc sw dung dé xdc thuc (vi du: Skype, FaceTime,
Teams)?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung dé tra 10i.

3.3.4.3 How is the security and confidentiality of the system guaranteed?

3.3.4.3 Tinh bao mdt va bi mdt cuia hé thong dwoc dam bdo nhu thé ndo

(E.g. data protection, protection against cyberattacks)
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bao vé dir liéu, bao vé chong lai cdc cudc tan cong mang

Cong ching vién Viét Nam khong tham gia vao vi¢c thanh 1ap doanh nghiép nén khong c6
ndi dung dé tra 10i.

3.3.4.4 How are the parties identified at the time of authentication?

3.3.4.4 Cdc bén duoc xdc dinh nhu thé nao tai thoi diém xdc thuc

Mandatory Optional Not provided
Person is asked for data q q q
Nguweoi diege yéu cdu cung cap dir liéu
ID document is held up to the camera | ¢ q q
Tai lieu ID duoc gitr trudc mdy anh
Security features of the ID document | q q
are checked with the camera (Video
Ident)
Céc tinh nang bao mat cua tai li¢u ID
dugc kiém tra bang may anh (Video
Ident)
Data of the identity document is read | ¢ q q

out electronically

Dir liéu cua tai liéu nhan dang duoc
doc ra dudi dang dién tur

Photo of the identity document is read | q q
out electronically

Anh cia tdi liéu nhan dang duwoc doc
ra dudi dang dién tu

Photo of the ID document is compared | ¢ q q
with the person in the video

Anh cua gidy to tiy than dwoc so sanh
VOl nguoi trong video

Other: )| )| )|
)|

Comments, if applicable:

Cong chung vién Viét Nam khong tham gia vao vi¢c thanh 1ap doanh nghiép nén khong c6
ndi dung dé tra 10i.

3.3.4.5 Is online formation also possible in the case of formation by proxy?
3.3.4.5 C6 thé hinh thanh truc tuyén trong treong hop hinh thanh bang proxy khéng?

Cong chung vién Viét Nam khong tham gia vao vi¢c thanh 1ap doanh nghiép nén khong c6
ndi dung dé tra 10i.
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3.3.4.6 What measures are taken against misuse during identification?

(E.g. use of falsified or manipulated IDs, use of stolen IDs, covert representation)

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghié€p nén khong cé
ndi dung de tra 1o1.
3.3.4.7 Is online identification as secure as the identification in person in the notary’s

office?

3.3.4.6 Nhitng bién phdp nao dwoc thuc hién de chdng lai viéc lam dung trong qua trinh
nhan dang?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 1ap doanh nghiép nén khong cé
ndi dung dé tra 10i.

3.3.4.8 In your view, is the identification sufficiently secure?

3.3.4.8 Theo quan diém cua ban, viéc nhdn dang co du an toan khong?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghié€p nén khong cé
ndi dung dé tra 10i.

3.3.5 Providing advice to the parties

3.3.5 Cung cdp loi khuyén cho cdc bén

3.3.5.1 Does the procedure allow for personal and individual advice of the parties
involved, e.g. in the context of a video conference?

3.3.5.1 Quy trinh c6 cho phép tir van cd nhdn va cd nhén ciia cdc bén lién quan
khong, vi du: trong boi canh cua mot hoi nghi truyén hinh?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung dé tra 1oi.

3.3.5.2 Does the procedure allow documents to be modified during the
authentication according to the wishes of the parties involved and the
modifications to be shown to the parties involved?

3.3.5.2 Thu tuc co6 cho phép cac tai li¢u dugc stra doi trong qua trinh cong ching theo
mong mudn cua cac bén lién quan va cac stra d6i c6 dugc hién thi cho cac bén lién quan
khong?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung dé tra 10i.

3.3.6 Signature

3.3.6.1 How is the act signed?

3.3.6.1 Hanh dong duoc ky két nhu thé nao
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Cong ching vién Viét Nam khong tham gia vao vi¢c thanh 1ap doanh nghiép nén khong c6
ndi dung de tra 1o1.

Notary:
Notary signs on paper Ky cong ching trén gidy |
Notary signs digitally with simple electronic |
signature (e.g. insertion of scanned signature)
Cdc dau hiéu cong ching kj thudt sé véi chir ky
dién tw don gian (vi du: chen chir ky duoc quét)

Notary signs digitally with advanced electronic |
signature

Dau hiéu céng chimg ky thudt so véi chiv ky dién
tik tién tién

Notary signs digitally with qualified electronic | ¢
signature

Cong chung ky dién tw voi chit ky dién tu du tiéu
chudn

Parties:
Notary signs for the parties il
Parties sign digitally with simple electronic |
signatures (e.g. insertion of scanned signature)
Parties sign digitally with advanced electronic |
signatures

Cdc bén ky dién tw voi chit ky dién tu ndng cao
Parties sign digitally with qualified electronic |
signatures

Céc bén ky dién tr véi chir ky dién tir du diéu
kién

Other:
)|

Comments, if applicable:

3.3.7 Digital authentic act

3.3.7 Hanh déng xdc thiee ky thudt sé
Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung dé tra 1oi.

3.3.7.1 Is an original digital authentic act created (i.e. the original act exists

exclusively in digital form)?

3.3.7.1 La mot hanh dong xac thuc k¥ thuat s ban dau dugc tao ra (tirc 1 hanh
dong gdc chi ton tai ¢ dang k¥ thuat sb)
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Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung de tra 1o1.

3.3.7.2 Can the parties be provided with the act or a copy of the act digitally?

3.3.7.2 Céc bén cé thé dwoc cung cdp hanh déng hodc ban sao hanh dong kj
thudt s6 khong

YCdng ching vién Viét Nam khong tham gia vao vi¢c thanh 1dp doanh nghi¢p nén khong
6 noi dung dé tra 10i.

3.3.7.3 Can the digital act be forwarded electronically to the register?
3.3.7.3 Hanh dong ky thudt sé cé thé dwoce chuyén tiép bang dién tir t6i s6 dang
ky khong
YCong chung vién Viét Nam khong tham gia vao vi¢c thanh 1dp doanh nghi¢p nén khong
c6 noi dung dé tra 1oi.

3.3.7.4 If digital forwarding to the register is possible, is the notary responsible
for forwarding the act to the register?

3.3.7.4 Néu c6 thé chuyén tiép k¥ thuat s téi s6 dang ky, thi cong ching vién
c6 trach nhiém chuyén tiép hanh dong d6 dén s6 dang ky khong?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung dé tra 10i.
3.3.8 Competences:

3.3.8 Nang luc
3.3.8.1 Is the competence of notaries for online formation an exclusive one?

3.3.8.1 Tham quyén ciia cong ching vién doi véi viéc hinh thanh truc tuyén c6 phdi la tham
quyén ddc quyén khong?

Can only notaries perform the online formation or also other professional groups?

Chi co cong chung vién moi co thé thuc hién viéc hinh thanh truc tuyén hoac cac nhom
nghé nghiép khac?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung de tra 1o1.

3.3.8.2 Which notaries within your state are competent (geographically and

functionally) for the online formation of a company?

3.3.8.2 Cong chimg vién nao trong tiéu bang cua ban co du tham quyén (vé mdt dia Iy va
chike ning) dé thanh Idp cong ty truc tuyén?
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Can citizens choose any notary in your state or is their choice limited to certain notaries
(e.g. in a certain district)?

Céng ddn cé thé chon bt ky cong chitng vién nao trong tiéu bang ciia ban hay sw lya chon
ctia ho bi gidi han 6 mot so cong chung vién nhat dinh (vi du: o mot qudn nhat dinh)?

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghié€p nén khong cé

ndi dung de tra 1o1.

3.3.8.3 Can domestic founders who are abroad also carry out an online formation?
3.3.8.3 Cdc nha sang Idp trong nudc & nwée ngodi ciing cé thé thuc hién hinh
thure truc tuyén khong?

(E.g., can an Italian notary perform an online formation with an Italian citizen residing in

Germany)?

mot cong chung vién Y ¢6 thé thue hién mot hinh thire truec tuyén voi mot cong dan Y cur

tru o Purc

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong co

ndi dung dé tra 101.

3.3.8.4 Can foreign founders who are in the territory of your home state also carry
out an online formation?

3.3.8.4 Cdc nha sang ldp nuéc ngoai dang & trong lanh thé cia tiéu bang ciia ban ciing ¢6
thé thuc hién hinh thirc truc tuyén khong?

(E.g., can an Italian notary perform an online formation with a German citizen residing in
Italy)?

mot cong chirng vién nguoi Y ¢6 thé thue hién mot hinh thire truc tuyén vOi mot cong dan
Duee cue tru tai Y

Cong chung vién Viét Nam khong tham gia vao viéc thanh 14p doanh nghiép nén khong cé
ndi dung dé tra 10i.

3.3.8.5 Do the regulations regarding the competences for online formation differ
from those applicable to the formation of a company in a procedure
involving physical presence?

3.3.8.5 Cdc quy dinh vé nang liec thanh Idp triec tuyén c6 khdc véi cdc quy dinh
dp dung cho viéc thanh ldp cong ty theo quy trinh lién quan dén su hién dién
thuec té khong?

Cac quy dinh vé nang lyc thanh l4p cac cong ty truc tuyén khong khac véi cac quy
dinh cho viéc thanh 1ap cac cong ty theo quy trinh kién quan dén sy hién dién thuc te.

KET LUAN

Sau khi két thuc phan tra 101 cac cau hoi khao sat chung to6i rit ra duge mét so cac két luan
sau.

Theme Il - 30" International Congress of Notaries - Mexico 2022 48



Jens Bormann / Peter Stelmaszczyk
Tuong ty nhu vai trd cia Cong ching vién trén thé gidi, Cong chimg vién Viét Nam dugc

cen

xem nhu ngudi gic cong “"gatekeeper” cho nhiéu hop dong, giao dich trong linh vyc dan

su va kinh doanh, thuwong mai.

Trong pham vi vong doi cia doanh nghiép, tir khi doanh nghiép thanh 1ap di vao hoat dong,
sap xép lai doanh nghiép cho dén khi chim dut hoat dong hodc pha san, cong chimg vién
Viét Nam khong budc tham gia vao qua trinh ndy. Cong chtng vién chi duoc quyén chimg
nhan mot s6 cac giao dich cu thé ma phap luat cho phép lién quan dén bat dong san va mot
sd cac giao dich khac.

Viéc phan loai doanh nghiép dua trén quy mé doanh nghiép gém hai nhém. Nhém doanh
nghiép nhd va vura va nhém doanh nghiép 16n. Trong nhém doanh nghiép nhd va vira co
nhom doanh nghi¢p siéu nho. Twong ung véi quy mo cua nhom doanh nghi¢p siéu nho co
hd kinh doanh budc phai thuc hién dang ky va hd kinh doanh khong budc phai dang ky
(goi chung la nhom hd kinh doanh).

Nhim gitup nhém ho kinh doanh c6 mét hinh thirc phap 1y phit hop voi quy mé va td chirc
cling nhu tinh chat kinh doanh nhg, t6 chirc Uy ban Lién hop qudc vé Luat Thuong mai
Quéc té (UNCITRAL) di gi6i thiéu mo hinh to chérc trach nhiém hitu han (the
“UNCITRAL Limited Liability Organization” (the “UNLLO”) cho muc tiéu can cé bd
khung phap luat phu hop cho céc cong ty siéu nho dé co duoc ting truong kinh té. Viét
Nam dang thao luan va nghién ctru cac co ché cho van dén nay.

Trudce va trong thoi ky dai dich, Viét Nam da co nhiéu chinh sach hd tro cac doanh nghiép
béng nhiéu hinh thic khac nhau nhu hd tro phép 1y, thu tuc thanh 1ap, hd tro tai chinh va
hd trg k¥ thuat. Trong thoi ky dai dich Viét Nam tiép tuc c6 nhirng chinh sach hd trg cho
cac doanh nghiép siéu nho c6 ngudn tai chinh han hep, théng qua cac chinh sach tir trung
wong. Cac doanh nghiép do phu nir lam chu ciing nhan dugc su hd trg tir Nha nude.

Trong qua trinh hoat dong cac doanh nghiép s& c6 nhu cau mo rong doanh nghiép, thong
qua cac hinh thic tai cdu triic doanh nghiép, nhu mua ban, sép nhap doanh nghiép. Dén
khi doanh nghiép két thuc hoat dong bang hinh thirc giai thé doanh nghiép, hay phé san
doanh nghiép thi cong chiing vién Viét Nam ciling khong budc phai tham gia vao qua trinh
nay.

Trong cudc khung hoang cua dai dich, day ciing chinh 13 co hoi thiic day qua trinh s6 hoa
trong linh cong chung. Do cong ching Vi¢t Nam khong tham gia vao qua trinh kinh doanh,
thuong mai ctia doanh nghiép nén noi dung vai tro, hay sy hd trg cua cong ching vién
trong viéc thanh lap cong ty truc tuyén chua duoc tra 10i cu thé.

Nhin chung, vai trd cia Cong chimg vién dem lai nhiéu loi ich trong viéc 6n dinh va phat
trién kinh té. Trong twong lai Viét Nam can phai nghién ctru, cai cach thé ché cong chimg
thong qua viéc md rong pham vi codng chiing trong linh vyc kinh doanh thuong mai ciing
nhu phuong thic thyc hién cong ching tir xa, cong chimg truc tuyén véi vai trd 1a ddi tac
dang tin cdy va nang dong trong boi canh hdi nhap kinh té qudc té hién nay.
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